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PREFACE. 



Within the past few years, more has been done to fix disputed 
and doubtful points in the practice of our military tribunals, 
than during any foiiner period in our military history. For 
this progressive movement, we are mainly indebted to the able 
decisions, while reviewing the proceedings of courts-martial, 
that have issued from the War Department since the establish- 
ment of the office of Judge Advocate of the Army ; and to the 
many elaborate opinions by the Attorneys General, on points 
of law requiring legal interpretation. These decisions and opin- 
ions, presenting, as they do, authoritative information of un- 
usual interest to the army at large and not generally accessible, 
first suggested the preparation of a work in which they might 
be embodied. The suggestion lost none of its force, in view of 
the fact, that for the instruction of the Cadets of the Military 
Academy in the practice of courts-martial, this most essential 
information was not to be found in their text-book. 

This volume has been the result of much careful investigar 
tion, and the hope is entertained that it may contribute a use- 
ful link in the chain of our military jurisprudence. To the 
Judge Advocate of tlie Army, I am indebted, for ftimishing 
me the information I had occasion to seek in the records of the 
War Department. 

United States Militabt Academy, ) 

West Point, N. Y., March 26ih, 1862. ) 
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MILITARY UW AND COURTS-MARTIAL. 



OHAPTEB I. 

MILITARY LAW. 

nuitary Iaw is that portion of the law of the land, 
designed for the government of a particular class of 
persons, and administered by special tribunala It is 
superinduced to the ordinary law for the purpose of 
regulating the citizen in his character of soldier ; and 
although military offences are not cognizable under the 
common law jurisdiction of the United States, yet the 
articles of war clearly recognize the superiority of the 
civil over the military authority. 

The constitution of the United States empowers Con- 
gress " to raise and support armies ; to provide and main- 
tain a navy," and " to make rules for the government 
and regulation of the land and naval forces."* As an 
essential part of these powers, it belongs exclusively to 
Congress to ordain or provide for courts-martial and de- 
fine their jurisdiction ; to make their sentences final and 
conclusive, or subject to reviewing authority ; to desig- 
nate by whom they shall be convened, and then confirmed 

* Art 1, section 8. 
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8 MHJTABY LAW AND COUBTS-MABTIAL. 

or disapproved ; and generally, to make such statutory 
provision concerning them, as in their wisdom may be 
deemed proper and necessary. 

Rules and Articles of i^ar. The Congress has exer- 
cised that power in the enactment of the law of April 
10th, 1806 — aU previous rules and regulations being 
declared " void and of no effect." This act, with some 
slight legislative modifications, constitutes the entire 
code of laws now in force for the government of the 
armies of the United States ; and by its provisions alone, 
are courts-martial made the proper and sole tribunals 
for the trial of military offences. 

A court-martial is a lawful tribunal, existing by the 
same authority that any other court exists by, and the 
law military is a branch of law as valid as any other, 
and it differs from the general law of the land in author- 
ity only in this, that it applies to officers and soldiers of 
the army, but not to other members of the body politic, 
and that it is limited to breaches of military duty.* 

Courts-martial are regulated by the articles of wa/r^ 
the gevveral regulations of the army, and by the orders 
of the President relating thereto, and extant at the time ; 
their practice is moreover regulated, in points where 
the written law is silent, by the custom of war^ by 
which expression, as here applied, must be understood 
the customs and usages of the United States army. 

Oeneral Regulations. The act of Congress of March 
8d, 1813, enacts, "that it shall be the duty of the sec- 
retary of the war department, and he is hereby author- 
ized to prepare general regulatjons, &c., &c., which, 
when approved by the President of the United States, 

* Grant vs, Gould, iL H. Blacks, 69, 98, 100. 
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shall be respected and obeyed, until altered or rl 
by tbe same antbority." The act of April 24th, 1816 
enacts, " that the regulations in force before the reduc- 
tion of the army,* be recognized, as far as the same 
shall be found applicable to the service ; subject, how- 
ever, to such alterations as the secretary of war may 
adopt with the approbation of the President." Under 
this authority the "general regulations of the army" 
now in force have legal effect, and so far as concerns the 
regulating of that body, for whose guidance they were 
framed, have all the binding force of military law ; pro- 
vided of course, that they be consistent with the con- 
stitution and the laws of the United States. 

The cadets of the United States Military Academy 
are also subject to these general regulations, in whatever 
is applicable to them. In addition to this, they are 
subject to special regulations, not only because the secre- 
tary of war, under his general power to adopt regula- 
tions, may make special regulations for any branch of 
the service, but also because the act of April 29th, 1812, 
contemplates the establishment of specific regulations 
for the Military Academy. Under this double author- 
ity it is that the revised regulations issued by the de- 
partment on the 14th March, 1853, now constitute the 
governing code of the academy.f 

diutom of i^ar. The custom of war is the lex rum 
HCTvpta^ or common law of the army, and by the 69th ar- 
ticle of war is recognized as a guide in administering mil- 
itary justice. It can be considered as authority only 
so far as to aid in removing any doubt that " should 
arise not explained by said articles," and must be an 

* Approved l£arch 3d, 1816. f Attomej-general's opinions, Julj 11th, 1855. 
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10 MHiTTABY LAW AND COUBTS-MARTIAL. 

established custom, the growth of the service in which 
it is applied. 

Martial i^aw. Miartial law has been often confounded 
with military law, and it is difficult to give, in precise 
terms, its exact definition and import. 

In continental Europe^ as in France, we find the state 
of siege. This may have a lawful origin, either in an 
act of the political sovereignty, or in the necessity of 
circumstances. When it exists, the civil law is sus- 
pended for the time being, or at least made subordi- 
nate, and its place is taken by martial law, under the 
supreme, if not the direct, administration of the mili- 
tary power. The state of siege may exist, in a city or 
in a district of country, either by reason of the same 
being actually besieged or invested by a hostile force, 
or by reason of domestic insurrection. In either case it 
is the precise fact we are now considering. The state of 
siege^of the continental jurists, is the proclamation of 
martial law of England and the United States — only 
we are without law on the subject, while in other coun- 
tries it is regulated by known limitations.* 

In a debate in Parliament, the Duke of Wellington 
contended that martial law was neither more nor less 
than the wiU of the general who commands the army. 
In fact, martial law was no law at alL Therefore, the 
general who declared martial law and commanded that 
it should be carried into effect, was bound to lay down 
distinctly the lodes, and regulations, and limits, accord- 
ing to which his will was to be ^carried out. Now, 
he had in another country, carried on martial law ; that 
was to say, he had governed a large part of the popu- 

• Opmions, Febraary 3d, 1857. 
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lation of a country by his own will. He declared that 
the country should be governed according to its own 
national laws, and he carried into execution that will. 
He governed the country strictly by the laws of the 
country, and he governed it with such moderation, that 
political servants and judges, who had at first fled or 
had been expelled, afterward consented to act under 
his direction. The judges sat in the courts of law, con- 
ducting their judicial business, and administering the 
law by his authority.* 

Martial law, as exercised in any country by the com- 
mander of a foreign army, is an element of the^W hdli. 
It is incidental to the state of solenm war, and apper- 
tains to the law of nations. The conmiander of the 
invading, occupying, or 6onquering army, rules the in- 
vaded, occupied, or conquered foreign country, with su- 
preme power, limited only by international law, and 
the orders of the sovereign or government he serves or 
represents. Such occupation by right of war, so long 
as it is military only, that \'a^ jlagrdnte heUo^ will be the 
case put by the Duke of "Wellington, of aU the powers 
of the government resumed in the hands of the com- 
mander-in-chief. If any local authority continue to sub- 
sist, it will be with his permission only, and with power 
to do nothing except what he, in his plenary discretion, 
or his own sovereign through him, shall see fit to au- 
thorizcf 

During the occupation of Mexico by the United States 
army, the general-in-chief declared martial law. After 
stating in his "general order" that the written code 
commonly called the rules and articles of war, does not 

* Hansard, 3d aeries. \ Gushing. Opinions, vol. VTII., 365. 
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12 MTLTTARY LAW ANT) COUlftTS-MAETIAL. 

provide for the piinislmient of certain crimes, such as 
assassination, murder, poisoning, rape, <fec., and is abso- 
lutely silent as to all injuries which may be inflicted 
upon individuals of the army, or their property, against 
the laws of war, by individuals of a hostile country, 
General Scott remarks, that "a supplemental code is 
absolutely needed. That unwritten code is martial law, 
as an addition to the written military code, prescribed 
by Congress in the rules and articles of war, and which 
unwritten code all armies in hostile countries are forced 
to adopt, not only for their own safety, but for the 
protection of the unoffending inhabitants and their prop- 
erty, about the theatres of military operations, against 
injuries on the part of the army, contrary to the laws 
of war. * * ♦ For this purpose, it is ordered, that 
all offenders in the matters aforesaid, shall be promptly 
seized, confined, and reported for trial before milita/ry 
oommissionSy to be duly appointed, <fec." 

These commissions were appointed, governed and lim- 
ited as nearly as practicable, as prescribed for courts- 
martial; their proceedings to be recorded, reviewed, 
revised, disapproved or confirmed, and their sentences 
executed, all as near as may be, as in the cases of the pro- 
. ceedings and sentences of courts-martial ; " provided that 
no military commission shall try any case, clearly cogni- 
zable, by any court-martial, and provided also that no 
sentence of a military commission shall be put in exe- 
cution against any individual belonging to this army, 
which may not be, according to the nature and degree of 
the offence, as established by evidence, in conformity 
witt known punishments, in like cases, in some one of 
the states of the United States of America. 
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" The adnunistration of justice, both in civil and crim- 
inal matters, through the ordinary courts of the country, 
shall nowhere and in no degree be interrupted by any 
oflBcer or soldier, except" in certain specified cases * 

The above was the form of martial law as declared in 
the enemy's country, and to cease of course when hos- 
tilities should cease. We must, however, clearly distin- 
guish between martial law, as a foreign or international 
fact, and the same thing as a domeeticor mvm,ieipal facL 

In Great Britam^ though the preamble of the mutiny 
act specifically declares -the illegality of martial law in 
time of peace, it evidently recognizes the legality of re- 
sorting to that expedient in time of war and intestine 
commotion. The power of the sovereign, or the represent- 
ative of majesty, to proclaim martial law, has been fuUy 
set forth in many statutes, and the acknowledged pre- 
rogative of the crown, to resort to the exercise of mar- 
tial law against open enemies or traitors, is expressly 
declared in several earlier statutes, and among others, in 
tKe more recent Irish disturbance act which expired 
August 1st, 1834.f 

In the United States^ martial law is a thing not men- 
tioned by name, and scarcely as much as hinted at, in 
the constitution and statutes. The former declares that 
" the privilege of the writ of habeas corpus shall not be 
suspended, unless when, in cases of rebellion or invasion, 
the public safety may require it." And the opinion is 
expressed by the commentators on the constitution, that 
the right to suspend the writ of habeas corpuSy and also 

* Goneral order, No. 287. Head-quarters of the annj, National Palace of 
Mexico, September 17th, 1847 
j Simmons' Courts-Martial, p. 16. 
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14 MILTTABY LAW AOT) COURTS-MARTIAL. 

that of judging when the exigency has arisen, belong 
exclusively to Congress. But the rebellion or invasion 
may demand such suspension during a recess of the 
national legislature, and, by the laws of war, the ex- 
ecutive has then the right to assume the power for the 
public safety. The relation between the proclamation 
of martial law and the suspension of the writ of liaheas 
corpus^ is extremely intimate ; although it is but one of 
its consequences, and by no means the largest or grav- 
est, since, according to every definition of martial law, it 
suspends, for the time being, all the laws of the land, 
and substitutes in their place no law, that is, the mere 
will of the military commander. 

Definition. Martial Ioajo^ then, is that military rule 
and authority which exists in time of war, and is con- 
ferred by the laws of war, in relation to persons and 
things under and within the scope of active military 
operations in carrying on the war, and which extin- 
guishes or suspends civil rights, and the remedies 
founded upon them, for the time being, so far as it may 
appear to be necessary in order to the full accomplish- 
ment of the purpose of the war, the party who exercises 
it being liable in an action for any abuse of the author- 
ity thus conferred. It is the application of military 
government — ^the government of force—j-to persons and 
property within the scope of it, according to the laws 
and usages of war, to the exclusion of the mimicipal 
government, in all respects where the latter would im- 
pair the efficiency of military law or military action.* 

Sow executed. In carrying on war in a portion of 
country occupied or threatened to be attacked by an 

* North American Review, October, 1861. 
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MILITARY LAW. 15 

enemy, whether withiif or without the territory of the 
United States, crimes and military offences are fre- 
quently committed, which are not triable or punishable 
by courts-martial, and which are not within the juris- 
diction of any existing civil courts. Such cases, how- 
ever, must be investigated, and the guilty parties pun- 
ished. The good of society and the safety of the army, 
imperiously demand this. They must, therefore, be 
taken cognizance of by the military power ; but, except 
in cases of extreme urgency, a military commander 
should not himself attempt to decide upon the guilt or 
innocence of individuals. On the contraiy, it is the 
usage and custom of war, among aU civilized nations, 
to refer such cases to a duly constituted military tri- 
bunal, composed of reliable officers, who, acting under 
the solemnity of an oath, and the responsibility always 
attached to a court of record, will examine witnesses, 
determine the guilt or innocence of the parties accused, 
and fix the punishment. This is usually done by courts- 
martial ; but in our country, these courts have a very 
limited jurisdiction, both in regard to persons and 
offences. Many classes of persons cannot be arraigned 
before such courts for any offence whatever, and many 
crimes committed, even by military officers, enlisted men 
or camp retainers, cannot be tried under the " rules 
and articles of war." Military commissions must be 
resorted to for such cases, and these commissions should 
be ordered by the same authority, be constituted in a 
similar manner, and their proceedings be conducted 
according to the same general rules as courts-martial, 
in order to prevent abuses which might otherwise arise. 
Civil offences cognizable by civil courts, whenever 
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16 MILITABY LAW AND 00UET8-MABTIAL. 

such loyal conrtB eidst, will not be tried by a military 
commissioiL It should therefore be stated in every 
application for a commission, whether or not there is 
any loyal civil court to which the civil offence charged 
can be referred for trial. It must be observed, how- 
ever, that many offences which in time of peace are civil 
offences, become in time of war military offences, and 
are to be tried by a military tribunal, even in places 
where civil tribunals exist* 

* G. 0., No. 1. Head-quarters, department of Missouri, January 1st, 1862. 
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CHAPTER II. 

• CONSTITUTION AND COMPOSITION OF 
. COURTS-MAETIAL. 

In conformity with the authority conveyed by the 
rules and articles of war, certain officers, therein specified, 
are empowered to convene general^ regimerUalj and ga/r- 
rison courts-martial; the composition of the several 
courts, whatever their jurisdiction, being distinctly stated 
and defined. 

Oenerai Gaurts-iiiaitiai may be appointed by any gen- 
eral officer commanding an army, or colonel conunanding 
a separate department,* and in time of war by a com- 
mander of a division or separate brigade.f This, of 
course, includes the President of the United States, who 
is, by the constitution, the conunander-in-chief of the 
army and navy, and, therefore, the first general of the 
confederacy ; though this power is first given to him 
in terms by the act of May 29th, 1830, in the case 
when a general officer commanding an army, or a col- 
onel commanding a separate department, shall be the 
accuser or prosecutor of any officer of the army of the 
United States under his command. When the division 
or brigade commander shall be the accuser or prosecutor, 
the court shall be appointed by the next higher com- 
mander. 

* 66th article of war. \ Act approved Bea 24th, 186L 

2 
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18 MILITAKY LAW Ain> COXTBTS-MABTIAL. 

Regimental Coiirtii-lfiartial maybe appointed by every 

officer commandiiig a regiment or corps ; and Oarrison 

Coarte-Martiai by all officers commanding any of the 

garrisons, forts, barracks, or other places where the 

' troops consist of different corps * 

The TFarrant for the assembling of a court-martial is 
issued in the form of an order, by the officer specially 
empowered by the law. The English " Mutiny Act," 
from which our articles of war are mainly derived, pro- 
vides for the delegation of this power to inferiors, by 
those who have the right of appointing courts-martial, 
but as no such power is authorized by our laws, the 
practice formerly in vogue has been very properly pro- 
hibited. And, indeed, the practical operation of the 
acts, above cited, of May 29th, 1830, and December 24th, 
1861, would prove of no effect were such a course of pro- 
cedure recognized. It has therefore been decided that 
he alone, to whom the law has given the authority to 
act in such cases, must appoint the court; and that no 
right to delegate such autlY)rity can be exercised without 
the express sanction of law.f 

A general court-martial having expressed a doubt as 
to the regvlcurity of the order by which it was convened, 
on the ground that the secretary of war was not com- 
petent to render such an order, the question was duly 
considered by the secretary and president, and the result 
was, that they entertained no doubt of the perfect regu- 
larity of the order. Their decision embodied the fol- 
lowing considerations : Although the President cannot 
delegate his powers, he need not in all cases exercise 
them in proper person. In the language of Mr. Wirt, 

* 66th article of war. f Captain McE's. case, August, 1845. 
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attorney-general (opinion July 6tli, 1820) : "The orders 
issued by tlie heads of departments are, in contemplation 
of law, not their orders, but the orders of the President 
of the United States, and it is as manifest a breach of 
military subordination to dispute the orders of the heads 
of these departments, as if they proceeded from the Pres- 
ident in person." In the case of the United States vs. 
Eliason, the Supreme Court say : " The secretary of war 
is the regular constitutional organ of the President for 
the administration of the military department of the na- 
tion, and rules and orders publicly promulgated through 
him, must be received as the acts of the executive, and 
as such be binding on all within the sphere of his legal 
and constitutional authority," and ia the case of Wilcox 
va. Jackson, the Supreme Court say : " We consider the 
act of the war department as being, in legal contempla- 
tion, the act of the President." 

The practice of the heads of departments conforms 
to this theory. They daily issue in their names, orders 
emanating from the President, and although it is some- 
times stated in the order itself, that it is issued by 
direction of the President, this is not always done, and 
when it is not, the fact is presumed* 

c;oinmf»§ioned CMiicen. It is prescribed by the law 
that courts-martial must be composed exclusively of 
" commissioned ofl5cers."f 

Chaplame^ Surgeons^ <kc. In interpreting the words 
" commissioned officers," as applicable to persons eligi- 
ble as members of courts-martial, it has been the custom 
of service to exclude from that class, all surgeons, as- 
sistant-surgeons, and paymasters, and indeed every one 

* War department, Oct 30th, 1850. \ 64th and 66th artides of war. 
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20 MILIIABY LAW AJID C0UET8-MABTIAL, 

who is not clothed with military rank proper, and hav- 
ing thereby an inherent right of command. This is 
thought to be in strict consonance with the purposes 
intended by law. It would certainly seem somewhat 
anomalous to institute a court for the trial of military 
oflfences, and appoint as judges, persons who, from their 
duties in connection with the army, from their previous 
pursuits and education, and the manner in which they 
are introduced into the service, can have but a very lim- 
ited knowledge and doubtftd views of military conduct* 

Simmonsf states that instances may be quoted where 
paymasters and also surgeons and assistant-surgeons 
have been required to perform this duty; but the custom 
and convenience of the service forbid recourse being 
had to these staflF-officers except in urgent circumstances, 
notwithstanding that, in the performance of their duties 
these officers become acquainted with the rules that 
apply to military subordination and discipline. 

In our service this question has, however, been set 
at rest by the opinion of iHon. J. McP. Berrien, attor- 
ney-general, of November 6th, 1829, given in answer 
to the query: "Whether chaplains j surgeons^ or jywr- 
serSj who are regarded on board our ships as non-com- 
batants, are competent to officiate as members of a na- 
val court-martial ?" He says : " K we look to the origin 
of courts-martial in England (from whence we borrow 
them), it would be difficult to believe that a tribunal 
which has succeeded there to the ancient court of chiv- 
alry, could be composed of other than military men. 
And if we consider the nature of the subjects which 
are generally submitted to the decision of these tribu- 

• De Hart, p. 38. f P- 8. 
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CONSTITUTION OF OOURTS-MARTIAL. 21 

nals, the knowledge of military discipline and usage, and 
frequently of tactics (which is indispensable to those 
who preside there), it would seem that non-combatants, 
whose duties do not lead them to acquire this species 
of information and who have no rank, either real or 
assimilated, could not be deemed competent to sit on 
courtSrmartiaL" 

The question was at one time discussed, whether ^raei^ 
noted cadets with the brevet rank of second lieuten- 
ants, and attached as supernumerary officers to corps of 
the army, were " commissioned officers " within the mean- 
ing of the articles of war that prescribe such as the only 
persons eligible to sit as members of courts-martial. 
The opinion of Mr. Attorney-General Berrien, of Au- 
gust lYth, 1829, ruled that they were not such commis- 
sioned officers. This opinion was never fiilly acquiesced 
in, and the subject was subsequently settled by orders 
from the war department in the following words: 
" Under this act (April 29th, 1812), the President is not 
required either to commission such graduate when there 
is a vacancy, or to attach him as a supernumerary offi- 
cer by brevet of the lowest grade when there is no va- 
cancy, but he may do so at his discretion, and having 
exercised that discretion, such graduate, so commis- 
sioned and attached, becomes an officer of the lowest 
grade in the corps, and is entitled to all consideration 
as a commissioned officer."* 

In July, 1855, this question again became the sub- 
ject of official interpretation, and Mr. Attorney-General 
Cushing's opinion upheld the above decision as follows : 
" He is designated by ' brevet of the lowest grade as 

* General order No. 11, April 15th, 1845. 
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a supemmnerary officer.' What in fiact thtui happens ? 
It is, that he is appointed * brevet second lieutenant/ 
with the pay and emoluments of that grade — ^and al- 
though the statute does not here say it, yet the general 
law says, with the mUMary power of a second lieuten- 
ant, for service in garrison, camp, or j&eld, and also with 
the rights and privileges of a second lieutenant But 
is he a ^commissioned officer?' I say, yes: commis- 
sioned with a brevet commission, to be sure ; but still 
commissioned as an officer upon nomination to and 
confirmation by the Senate. * * * On these consid- 
erations, it seems to me indubitable, that a cadet with 
brevet of second lieutenant is a commissioned officer; 
that he can be tried as a commissioned officer; and that 
he is legally capable as a commissioned officer to try." 

Whenever it may be found convenient and recessary 
to the public service, it is provided, that the officere of 
the moHnes shall be associated with the officers of the 
land forces, for the purpose of holding courts-martial, 
and trying offenders belonging to either. * It is also 
provided, that the officers and soldiers of any troops, 
whether militia or others, being mustered and in pay 
of the United States, shall, when joined, or acting in 
conjunction with the regular forces of the United States^ 
be governed by these rules and articles of war, and 
shall be subject to be tried by courts-martial; but such 
courts-martial shall be composed entirely of militia offi- 
cers.f 

If amber of Memberf. The 64th article of war enacts 
that general cov/rts-martial may consist of any number 

* 68th article of war. 

f 97th artide of war, and act approved July 29th, 1861, section 6. 
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of commissioned officers, firom j&ve to thirteen, inclu- 
sively ; but they shall not consist of less than thirteen 
where that number can be convened without manifest 
injury to the service. 

A question has been raised whether a general court 
cf leee ihwa thirteen memhers is a legal courts in case 
that number could have been convened without manifest 
injury to the service. It may be difficult to conceive an 
emergency in time of peace, so pressing, as to disable 
the general officer ordering the court from convening 
thirteen commissioned officers without manifest injv/ry 
to the service. And if a smaller number act without 
such manifest emergency, they are not a lawful court, 
and an execution under their sentence would be mur- 
der.* • And yet this law makes provision as to the num- 
ber of officers to be ordered on a general court-martial, 
but none as to the number who must actually attend 
and participate in its proceedings beyond a fixed mini- 
mum. No law or regulation requires all the members 
of the court who participated in its original proceed- 
ings, to continue present until the time of their con- 
clusion. Objections to competency may diminish the 
original number. So may sickness, death, or the same 
exigencies of the service, which authorize the original 
appointment of ^ number less than thirteen. StUl it is 
a lawful court.f The article indubitably grants to the 
appointing power the exercise of a wise discretion, and 
nothing short of clear and indisputable evidence of a 
wilfully corrupt intention could invalidate his act. The 
law was made sufficiently flexible to conform, as near 

* Wirt's opinion, August 29tb, 1819. 

f Attorney-general's opinions, July 12th, 1865. 
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as possible, to the constantly varied necessities of the 
service, and not intended by its rigid exercise to make 
the public good subservient to individual interest. 

The interpretation of the law, by the highest legal 
and judicial authority, is expressed in the opinion of 
Justice Story of the Supreme Court, in the case of 
Martin vs. Mott, when it was decided that " the direc- 
tion contained in the act of 1806, that a general court- 
martial ^ shall not consist of less than thirteen, when 
that number can be convened without manifest injury 
to the service,' is merely directory of the officer appoint- 
ing the court ; and his decision as to whether that num- 
ber can be convened without manifest injury to the 
service, being in a matter subjected to his sound discre- 
tion, must be conclusive."* 

When in the opinion of the proper authority, the cir- 
cumstances of the case demand a fiill court, or one 
composed of the maximum number of thirteen to pass 
judgment, it is the custom to name supernumerary 
officers who can replace absent regular members, or 
vacated seats, during any stage of the proceedings, in 
order to prevent delays and the repetition of labor — 
as also any interruption in the course of the trial 

When the number of members to form the court is 
not specified^ the court is fully competent to proceed, 
provided it does not fall below the minimum fixed by 
law. 

Regimental Comts-lflartlal are to consist of three com- 
missioned officers, to be appointed for his own regiment 
or corps by every officer commanding the same.f 

Garrifon Couru-Martiai are to consist of three com- 

* 12 Wheaton, 34, 35. f 66th article of war. 
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missioned officers, to be assembled by all officers com- 
manding any of the garrisons, &a, where the troops 
consist of different corps.* 

President of the Court. It was formerly the practice 
(and is still so, by law, in the British service), in the 
order convening a court-martial, to name the senior in 
the detail as the president of the court, but this was 
found not at all necessary, as the officer highest in rank 
has the right to preside.f Besides, if the president be 
specially named in the warrant, and his attendance be 
prevented by accident, or by challenge of the accused, 
the court cannot proceed until the officer ordering the 
court supplies his place ; a necessity which, in the scat- 
tered condition of our troops on the frontier, would lead 
to serious and inconvenient delays. As our laws make 
no mention of such a functionary, and the practice has 
proved an evil, the custom of appointing a president to 
a court has been discontinued — the senior member pres- 
ent, by virtue of his rank being the presiding officer. 

Rank of members. The 75th article states that no 
officer shall be tried by officers of an inferior rank, 
if it, can be avoided This is the only limitation as to 
degree of rank necessary in constituting a court-martial, 
and, equally with the number to be convened, is discre- 
tionary with the appointing power. 

* 66th article of war. f 61st article of war. 
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JURISDICTION. 

• The right of personal security, is guarded by provis- 
ions which have been transcribed into the constitutions 
in this country from Magna Charta, and other funda- 
mental acts of the English Parliament; and it is en- 
forced by additional and more precise injunctions.* 
The substance of these provisions is to be found in the 
fifth and sixth amendments of the constitution. By the 
fifth amendment it is declared that ^^ no person shall be 
held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, 
or in the militia when in actual sei'vice in time of war 
or public danger ; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or 
limb ; nor shall he be compelled, in any criminal case, 
to be a witness against himself^ nor be deprived of life, 
liberty, or property, without due process of law." 

The constitution, therefore, while expressly empow- 
ering Congress " to make rules for the government of 
the land and naval forces,"f expressly excepts the trial 
of cases arising in the land or naval service jGrom the 
ordinary provisions of law. 

Together with this exception, courts-martial are more- 

* 1 Xent*a Commentary, p. 618. f Article 1, section 8. 
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over restricted to the cognizance of offences declared 
by, or under, the powers of the act of 1806, the general 
regulations of the army and the custom of war ; com- 
mitted within the limits of time therein specified by per- 
sons subject to military law; the penalties depending 
on the rank of the individual by whom offences may be 
committed, and varying also according to the powers of 
the court by which they may be adjudicated. 

Accordingly, no doubt is intimated in any of the 
books of our law as to the competency and completeness' 
of the juriediction of courts^ma/rtial in the cases and 
under the conditions provided by articles of war. (Serg. 
on const, p. 130.) And in the great case of Moore vs. 
Houston (1 Wheaton, p. 1), where a majority of the 
judges maintained the validity of proceedings by coiuiss- 
martial, established by the states, applicable to the mili- 
tia, the reasoning of aU the judges, on both sides of the 
question, is conclusive as to the completeness of the 
jurisdiction •of coiuiss-martial under the authority of the 
United States. 

In the different states the constitutionality of the 
jurisdiction of courts-martial has been affirmed, directly 
or indirectly, beyond aU controversy or cavil. (See 
Rawson vs. Brown, 6 Shepley, p. 216 ; Brent vs, Bogar- 
dus, 7 Johns., p. 157.*) 

It is enacted by the 88th article of war, that no per- 
son shall be liable to be tried and punished by a gen- 
eral court-martial, for any offence which shall appear to 
have been committed more than two years before the 
issuing of the orders for such trial, &c. Subject to this 
limitation of time, the jurisdiction of courts-martial ex- 

* Attomey-general^B opmlon, April 7th, 1854. 
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tends to every case where charges are exliibited against 
persons to whom the provisions of the articles of war 
are applicable. 

By virtue of the 1st article of war all conmiissioned 
officers, and of the 10th article, all enlisted men in the 
army are subject to the rules and articles of war. 
• The 96th article declares that " all officers, conduc- 
tors, gunners, matrosses, drivers, or other persons what- 
soever, receiving pay or hii-e in the service of the artil- 
lery or corps of engineers of the United States, shall be 
governed by the aforesaid rules and articles, and shall 
be subject to be tried by courts-martial, in like manner 
with the officers and soldiers of the other troops in the 
service of the United States." This article is very gen- 
eral in its application. It matters not whether the per- 
son be enlisted or not, nor what kind of service he may 
perform, provided he receives ^y or hire in the service 
of the artillery or engineers, he at once becomes amen- 
able to the rules and articles of war. It is by virtue 
of this article, as shown by Mr. Attorney-General Wirt, 
August 21st, 1819, that the professors and cadets at 
the Military Academy are subject to these rules and 
articles, coming as they do under the designation of 
" other persons whatsoever receiving pay in the service 
of the corps of engineers." 

The 97th article also declares that " the officers and 
soldiers of any troops, whether militia or others, being 
mustered and in pay of the United States, shall * * ♦ 
be governed by these rules and articles of war, and shall 
be subject to be tried by coiu*ts-martial, &a" 

Besides these, all the laws, with few exceptions, if 
any, creating or reorganizing the different corps of the 
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army, contain express provisions subjecting the mem- 
bers thereof to the rules and articles of war, 

"Art. eo. All sutlers and retainers of the camp, and 
all persons whatsoever, serving with the armies of the 
United States in the field, though not enlisted soldiers, 
are to be subject to orders, according to the rules and 
discipline of war,'' This description of persons, though 
neither enlisted nor in pay, have ever been subject to 
orders according to the rules and discipline of war, and 
whether temporarily or permanently attached to, or mo- 
mentarily and accidentally connected with, an army in 
the field, or on the line of march, are liable, by order of 
the commander, to trial by court-martial for any breach 
of good order, whether as afifecting the discipline of the 
army, or the private rights of individuals The custom 
which prevails in the field of thus trying persons not 
connected with the army, must have arisen from, as it 
depends on, necessity;* and numerous instances might 
be cited where courts-martial have exercised their pow- 
ers over camp-followers of all descriptions. The neces- 
sity now spoken of gave origin to the law, by which 
the rights on one side, and the obligations on the other, 
were delegated and imposed.f 

Sntfers are persons regularly authorized by the war 
department, to sell provisions, merchandise, &c., to 
troops, subject to certain regulations and restrictions. 

Retainers to the Camp are those who are connected 
with the military service by pay or fee, such as clerks, 
drivers, guides, &c. 

Penoas Serriiiff wltb the Annies include aU who derive 
their compensation firom private sources, as servants, &a 

* SimmoiU) p. 34. f ^ ^^ P* ^^ 
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These various descriptions of persons enjoy certain 
privileges in consideration of the advantages, conve- 
nience, <fec., which they offer to soldiers, and entering as 
they do, by their own voluntary act, into a new society 
having peculiar laws of its own, they must conform to 
those laws or suffer the penalty attached to their in- 
fringement. 

(Spies, Ac. Besides the persons included in the arti- 
cles above cited, there are others who, for particular 
offences, may be tried by military courts though they 
should not in any way be attached to the army. This 
is the case with persons not owing allegiance to the 
United States, who shall be found lurking as spies^ and 
also with any persons who shall relieve the enemy with 
money, victuals, or ammunition, or shall knowingly har- 
bor or protect an enemy, or shall hold correspondence 
with, or give intelligence to, the enemy, either directly 
or indirectly.* 

Contempts of Court. Article 76. This article gives a 
court-martial summary power to pimish at its discretion, 
any person "whatsoever" who " shall use any menacing 
words, signs, or gestures, in presence of a court-martial, 
or shall cause any disorder or riot, or disturb their pro- 
ceedings." 

It must, however, be remarked, that no contempts are 
thus subjected to a summary punishment, except such 
only as are of aa aggravated and self^tdeni nature, 
which being committed in the presence of the court, do 
not need to be substantiated by any other evidence, and 
not being dependent on any constructive interpretation of 
the law, do not require more protracted investigation.f 

* Sec. 2 and artides. 56 and 57. f Simmons, p. 166. 
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Under the authority of the above-quoted article, 
oourts-martial are, undoubtedly, faUy empowered to pro- 
ceed against miUta/ry persons. The words of the article 
— ^"the said court'' — are express, and the custom of ser- 
vice is an authority for the smnmary award of punish- 
ment by the court (that is, the same court, and not 
exposed to change by the allowance of challenges), 
whose proceedings may be interrupted. Judgment can 
be passed upon the accused without aU the previous 
forms of trial, but the court must be sworn and a dis- 
tinct charge made out — ^the accused being permitted to 
appear and make such explanations as he may desire. 

In the enforcement of the article under consideration, 
courts-martial have the power to arrest the guilty party, 
and if an officer, even should he be superior in rank 
to all the members of the court. 

A general court-martial is by law the highest judi- 
cial body known to the military service, and its jurisdic- 
tion is not made dependent on the rank of its members, 
but is co-eirtensive with the trial of all crimes, and all 
persons subject to military law. But regimental and 
garrison courts^martial, from their constitution, are not, 
in similar cases, competent to award any punishment to 
commissioned officers. Under such circumstances, these 
minor courts would only have power to arrest an of 
ficer, whatever his rank, and report the same with the 
cause of the arrest to the proper authority. 

In the case of civUians^ the British courts-martial are 
not required to award summary punishment, nor have 
they the power of ordering into arrest ; but they may 
direct the removal, by force, of any person who may 
obstruct their proceedings, in order that he may be 
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" taken before the civil magistrate to be punished ac- 
cording to law." Our article embraces by its terms all 
persons ^^ whcUsoeoer^^ and cleai'ly includes persons not 
belonging to the military profession ; and as the la^ 
proceeds directly from the supreme legislative power of 
the country, it should have, equally with all law, inherent 
in itself, competent authority to secure its administra- 
tion from disobedience and contempt. A power, there- 
fore, in the supreme courts of justice to suppress such 
contempts by an immediate attachment of the oflfender, 
results from the first principles of judicial establish- 
ments, and must be an inseparable attendant upon 
every superior tribunal. * As, however, courts-martial 
have no appointed means of enforcing their mandates 
against civilians, supposing the existence of a power to 
make such mandates, a procedure against them would 
be vain and nugatory ; and yet disturbances of the pro- 
ceedings of courts-martial should not pass unnoticed. 
Where the court sits within the limits of a garrison, or 
territory subject to military jurisdiction, the court can 
cause the ofiender to be ejected from its presence and 
put beyond the military limits. And when the court 
holds its sessions in towns or at places not known as 
military posts, such persons may likewise be put out of 
the presence of the court; and should ftirther distur- 
bance be made or attempted fix^m the outside of the 
court-room, the civil authorities may be appealed to, to 
proceed against the offenders for a breach of the peace.f 
Conrt-IHartlal Jurisdiction after the Expiration of Term 
of Service. The question — Can a court-martial exercise 
jurisdiction over a soldier after the expiration of the term 

* 4 Black. Com., p. 285. f ^ ^<^ P* ^^^' 
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of his enlistment, for an oflfence committed prior to such 
period ? — has been frequently made the subject of dis- 
cussion, and as yet no decision has been had from courts- 
martial or other competent military authority. The 
articles of war set no limit, as to time, to the juiisdic- 
tion of courts-martial, other than that declared by the 
88th article. The soldier voluntarily makes an engage- 
ment with the government, in his enlistment, rendered 
sacred by the solemnity of an oath, "to observe and 
oJ^'' the orders of the President of the United States, 
and the orders of the officers appointed over him, " accord- 
ing to the rules and articles for the government of the 
armies of the United States." This compact is equally 
binding on both parties, and can only be dissolved as 
prescribed by these " rules and articles." Punishments 
are there ordered to be inflicted for violations of the 
terms of the compact, and the mere expiration of the term 
of service should hardly release either party from the 
faithful performance of his share thereof If the soldier 
has violated any of the articles which he swore to ob- 
serve and obey, strict justice demands that he should be 
put square upon the record by suffering the punish- 
ment awarded for such an offence. Besides, the general 
principle of law is, that whenever any act is prohibited 
under a penalty, and no limitation affixed to a prosecu- 
tion, the offender is amenable at any time during his 
life. If as a soldier he be subject to trial by court-mar- 
tial for an offence committed while wearing the mili- 
tary character and subject to. military law, the mere 
throwing off this military character and assuming the 
civil status cannot cleanse him from the foulness of vio- 
lated law, be that law military or civil. 
3 
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This is, however, but a general view of the question. 
Practically, two cases may arise, dependent upon the 
time when proceedings are commenced. 

1st. When proceedings are commenced before the ex- 
piration of his enlistment. 

A case in point arose in the navy, in January, 1830, 
and as it throws much light upon the principles of law 
involved in the discussion of this question, a few extracts 
from the opinion of the court are here given. 

It appears that WiUiam Walker enlisted into the navy 
of the United States, on the 5th January, 1829, to serve 
one year ; and that on the 3d January, 1830, he, being 
still a seaman in the navy, committed certain crimes and 
offences. His commanding officer, Captain Morris, im- 
mediately placed him in confinement, and on the day 
following, preferred charges against him to the secretary 
of the navy, and accordingly a court-martial for his trial 
was ordered on the 13th, which court was duly convened. 

The accused was brought before the Supreme Court 
of Massachusetts, on a writ of Twheaa corpus^ and his 
counsel moved the court that he should be discharged 
without delay. This motion was resisted by the op- 
posing counsel, and after arguments from both sides 
had been heard by the court, a decision was given. 

« ♦ * * The motion for the petitioner's discharge 
from the custody of Captain Morris, is grounded upon 
the objections, that neither by the rules for the regula- 
tion of the navy, nor by any other statute, is it provided 
that any seaman should be detained beyond the period 
of his enlistment, for any purpose or cause whatever : * * 
that unless it is so provided by express statute, his offi- 
cers have no authority to detain him for trial, or for any 

Digitized by VjOOQIC 



JURISDICTrON. 35 

other purpose beyond the term of his enlistment. * * 
Now the words of the statute do not require such a con- 
Btruction. It is true that a seaman is not bound to do ' 
service after the term of his enlistment. But within 
that term he is bound to observe the rules and regula- 
tions provided by law, for the government of the navy, 
and is punishable for all crimes and oflfences committed 
in violation of them during his term of service. There 
is no limitation of time*within which he is to be prose- 
cuted and tried for such offences, but if there were, it 
would be sufficient to show that the prosecution was 
commenced within the time of limitation, 

"In this case the petitioner was arrested and put in 
confinement, and chaises were preferred against him to 
the secretary of the navy, before the expiration of the 
time of his enlistment; and this was clearly a suffi- 
cient commencement of the prosecution to authorize a 
• court-martial to proceed to trial and sentence — ^notwith- 
standing the time of service had expired before the 
court-martial had been convened. There can be no 
doubt, I think, that the court-martial have jurisdiction, 
and that they may legally proceed in the trial on the 
charges stated in*^ the return. The petitioner must 
therefore be remanded to the custody of Captain 
Morris."* 

Upon this decision, the accused, William Walker, was 
duly tried by the court-martial, upon the charges pre- 
ferred against him. But it must be remembered that 
the above-quoted decision covers such cases, and only 
such, in which the prosecution has been commenced be- 
fore the expiration of the prisoner's enlistment. 

* De Hart, p. 35. American Jurist, April, 1830. 
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2d. When proceedings are comntericed after the ex- 
piration of his term of service. 

Our laws \drtually prohibit any action to be had, in 
such a case, by a military court. The act of January 
11th, 1812, section 21, expressly declares that, for the 
crime of desertion, a " soldier shall and may be tried by 
a court-martial, and punished, although the term of his 
enlistment may have elapsed previous to his being ap- 
prehended or tried," and this is the section that pro- 
vides penalties " in addition to the penalties mentioned 
in the rules and articles of war." Such legislation on 
the part of the law-making power would seem to pre- 
suppose a want of jurisdiction by courts-martial, in 
similar cases, under the rules and articles of war, passed 
April 10th, 1806, and is therefore a bar to the action of 
military courts, except in the single caae of desertion. 
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CHAPTER IV. 

DISTINCTIVE JURISDICTION— OFFENCES 
AND PUNISHMENT. 

The gravity of the offence, the rank and position of 
the offender, and the punishment denounced, determine 
THE KIND OF couBT-MAETiAL that has jurisdiction in any 
particular case. No garrison or regimental court-martial 
shall have the power to, try capital cases or commission- 
ed officers.* These cases come under the exclusive cog- 
nizance of general courts-martial ; and here we find the 
broad distinction drawn between the superior and the 
two minor courts. 

From the concluding portion of the 67th article it is 
evident that aggravated offences, though not capital, 
that caU for severer punishment than therein stated, 
should not be brought before these minor coiuiia In 
deciding, therefore, upon the particular jurisdiction ne- 
cessary for the trial of a certain offence, where it is left 
discretionary with the appointing power, the utmost 
care should be taken to select a court with power suffi- 
cient to try and to punish to the fiill measure of the law. 
In cases of doubt, the safe and only just rule is, to bring 
the offence before the superior court, that the ends of 

* Article 67. Note. — " I am of opinion that cadets at the Military Academy maj 
be tried by a regimental or garrison court-martial, according to the 66th and 67th 
articles of war ; because they are not commissioned officers, and belong to a separ- 
ttte and detached corps." Opinions, May 19th, 1821. 
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justice may be properly met and fdlly satisfied. If a 
minor court should discover that a case before it exceeds 
its power to punish, its duty forces it to stay all further 
proceedings, and report the facts to the authority that 
convened it. 

The only court competent to try every description of 
persons known to the rules and articles of war, and for 
every offence declared by them, is the general court- 
martial ; and under the 35th article, can receive appeals 
from regimental courts. It has been followed as a cus- 
tom and acknowledged as a principle, that while the 
inferior courts cannot, upon any pretence, proceed in 
the investigation of any description of crime which has 
not been explicitly stated as subject to its authority, 
yet the superior court can, by virtue of its grade, ne- 
cessarily take cognizance of all military offences what- 
ever;* thus including those offences that are specified 
in the law as expressly subject to a regimental court.+ 
But upon the trial and conviction, in such a case, by 
a general court-martial, the punishment inflicted should 
be limited to the quantum that could be awarded by 
a regimental court. The law itself, by bringing those 
particular cases under inferior jurisdiction, has virtually 
fixed the maximum of punishment, in kind and degree, 
required to satisfy its violation, and therefore no court 
of superior powers should go beyond the clear intent of 
the law. 

Amount and If attire of.PnnUhment. The rules and 
articles of war have specified the amount and nature of 
punishment for many kinds of offences, and in such cases 
the court is left no discretion in the event of conviction. 

* Adje, p. 96. t 3''^ ^^ 47tharticle8 of war. 

Digitized by VjOOQIC 



DI8TIKCnVE JURISDICTIOK. 89 

Tbe senteiiee of death is prohibited by the 99th article, 
unless expressly authorized by the " foregoing articles 
of war/' and there are but two cases,* where this sen- 
tence is not left discretionary with the general court, 
but must be inflicted upon conviction. For the crime of 
desertion the punishment of death has been restricted to 
time of war, by the act of Congress of May 29th, 1830? 
and stripes which could be awarded for this offence 
only, have by a recent act of Congress been entirely pro- 
hibited, in these words, " That flogging as a punishment 
in the army is hereby abolished."f 

By the 84<A article it is enacted, that in cases where 
a court-martial sentence a conunissioned officer to be 
suspended from command, they shall have power also to 
suepend his pay and ernolurneTUs for the same period. 
This punishment was usual in the British army prior 
to 1815,' but the necessary inconvenience to the service 
arising from the temporary withdrawal of officers from 
its active duties, caused its abandonment. Suspension 
from rank and pay, besides its injurious effects upon the 
service at large, acts imequally upon individuals, and 
may, in its results, inflict the severest punishment in loss 
of rank upon those least obnoxious to such severity. 
Forfeiture of pay to an officer of abundant private means 
may prove but a trifling loss, compared to the terrible 
deprivation to one who may be exclusively dependent 
upon it. The utmost care ought, therefore, to be had in 
the exercise of this power, as it might in many instances 
be productive of evil, and defeat the very ends for which 
the law was enacted. 

* Article 65th, and 2d section, article of war. 
f Act approved August 6th, 1861. 
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To remedy^ if possible, the ill eflfects of enforcing the 
requirements of tliis article, the President recently direct- 
ed, in general orders,* that general courts-martial, before 
which the question may properly come, be invited to 
consider whether an effectual and appropriate penalty 
may not be inflicted without injury to the service by 
adjudging a certain loss of rank, instead of a suspen- 
sion from rank for a period of time, the effect of which 
upon the officer is not certain when the sentence is pro- 
nounced, but which must operate to the prejudice of 
the service in removing an officer from duty. 

Non-commissioned officers can be reduced to the ranhs 
for certain offences specified in the 39th and 48th arti- 
cles; and the custom of service has extended the exercise 
of this authority, so that general, regimental, and gar- 
rison courts do not limit the application of this punish- 
ment to these two articles. This right is fiilly confirmed 
by the general regulations for the army,f and its exer- 
cise may be often necessary, as non-commissioned offi- 
cers cannot be imprisoned or suffer corporeally, before 
reduction.^ 

Regimental courts-martial have, by the 35th article of 
war, been confided with the special power to investigate 
complaints of soldiers against their captains or other 
officers, but as this authority is not punitive in its na- 
ture, the limited jurisdiction confeiTed by the 67th arti- 
cle is not affected thereby. 

Article 67 declares that garrison and regimental 
courts-martial shall not inflict a fine exceeding one 
month's pay, nor imprison nor put to hard labor for a 
longer period than one month. This is then an acknowl- 

♦ No. 43, Dea 22d, 1852. \ Par. 79. % Par. T8. 
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edged miUtary punisliineiit,,wliicli can also be e^Xeis^s^ed^ 
by a general court-martial at its discretion. The princi- 
ple observed by civil courts also applies, that " where 
an offence exists, to which no specific punishment is 
affixed by statute, fine and imprisonment is the punish- 
ment.* 

Discussion has arisen as to whether a minor court-mar- 
tial can take cognizance of offences imder the 38th arti- 
cle. The total amount of stoppage of pay, and con- 
finement, and corporeal punishment under the article 
is not limited, and as this stoppage of pay is tanta- 
mount to the " fine" declared in the 67th article, the 
jurisdiction of the minor courts must be confined to 
cases that come under the general rule limiting them 
to the infliction of a fine not exceeding one month's pay, 
ifec, and any offence that demands a severer punish- 
ment will require a general court-martial for its trial. 

OflRenc^s. I. The offences over which a general court- 
martial alone has cognizance, are : 

Art. 27. In case of quarrels, frays, cfec, for refusing to 
obey an officer (though of an inferior rank), or drawing 
a sword upon him. 

Art. 52. Misbehaving before the enemy, shamefully 
abandoning his fort, post, cfec, casting away his arms, 
quitting his colors to plunder and pillage. 

Art. 53. Making known the watchword to any per- 
son not entitled to it, cfec. 

Sec. 2. In time of war, persons not citizens of, or ow- 
ing allegiance to, the United States, who shall be found 
lurking as spies, &c 

IL The offences against which penalties are de- 

♦ Kent, 370. 
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nounced exceeding the power of regimental and gar- 
rison courts-martial to inflict, are : 

Art. T. Beginning, exciting, causing, or joining in any 
mutiny or sedition. 

Art. 8. Being present at a mutiny and not endeavor- 
ing to suppress the same, &c. 

Art. 9. Striking or offering any violence against a su- 
perior officer, or disobeying any lawful command of Ms 
superior officer. 

Art. 21. Desertion. 

Art. 22. Enlisting in any other regiment, troop, or 
company, before being regularly discharged. 

Art. 23. Advising or persuading to desert. 

Art. 38. Selling, losing, or spoiling through neglect, 
his horse, arms, clothes, &c. 

Art. 46. Sentinel sleeping on post. • 

Art. 61. Doing violence to any person who brings 
provisions, <fec., into camp, when the forces are employed 
out of the United States. 

Art. 55. Forcing a safeguard in foreign parts. 

Art. 56. Relieving the enemy, or knowingly harbor- 
ing and protecting him. 

Art. 57. Holding correspondence with, or giving intel- 
ligence to the enemy. 

Ai-t, 59. Compelling a commander to surrender. 

In addition to the above, general courts-martial have 
exclusive jurisdiction in the trial of commissioned offi- 
cers.* 

Pnnishmeiits. Punishments of every description, 
which may be inflicted by sentence of either civil or 
military courts, are regulated in kind and degree by the 

♦ Artide76. 
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restraming provision of the eighth article of the amend- 
ments to the constitution, which declares that " excessive 
fines shall not be imposed, nor cruel and unusual punish- 
ments inflicted." Punishments are entd when they are 
vindictive in their character, going, both in kind and 
degree, beyond the intention and necessity of their 
infliction for the vindication of law ; they are urmstudj 
in kind only, when unknown to the statutes of the land, 
or unsanctioned by the customs of the courts.* 

Where the punishments for particular oiBTences are 
not fixed by the law, but left discretionary with the 
courts, the above mandate of the constitution must* be 
strictly kept in view, and the benign influence of a man- 
date from a still higher law ought not to be ignored, 
that justice should be tempered with mercy. 

The punishments for military offences, applicable 'to 
officers^ as fixed by the rules and articles of war or the 
.custom of service, which general courts-martial may 
award on conviction, are : 

Deathj in cases specially mentioned in the law. 

Odshiering^ accompanied with the declaration that he 
shall thereby be utterly disabled to have %r hold any 
oflSce or employment in the service of the United States. 

CashieriTig^ simply. 

Dismissal. 

Suspension from rank and pay. 

Ccmjmernent 

Reprimaifid — public or private. 

In the British service a marked difference really exists 
between cashiering and dismissal as jpunishmentSj as is 
shown by the general order promulgating the sentence 

* De Hart, p. 68. 
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of Captain Bames, of the 89th regiment, which states 
that " his royal highness has not considered it expedient 
to give effect to the recommendation of the court in the 
prisoner's behali^ farther than to mitigate the term of 
cashiering into that of dismissal from his majesty^ s 
service^^ * 

This distinction is held to be correct by many in our 
service, and with reason, as our articles have been 
drawn, sometimes bodily, from the British mutiny act 
and articles of war. Our articles, however, make no 
such distinction in terms, nor with regard to the greater 
or less gravity of offences for which these are imposed, — 
wherever future disability to hold office is intended, 
such intention is clearly expressed. In framing the law, 
cashiering and dismissal were denounced in certain ar- 
ticles, because contained therein when copied from the 
British as they undoubtedly were, and the difference 
in meaning, therefore, can only be based on the custom 
of the British service. 

The legal punishment for soldiers by sentence of a 
court-martial, according to the offence, and the juris- 
diction of the court, are : death ; confinement ; confine- 
ment on bread and water diet; solitary confinement; 
hard labor; ball and chain; forfeiture of pay and allow- 
ances ; discharges from service ; and reprimands. Soli- 
tary confinement, or confinement on bread and water, 
shall not exceed fourteen days at a time, with intervals 
between the periods of such confinement not less than 
such periods; and not exceeding eighty-four days in 
any one year.f 

NoTirCommissioned Officers may be reduced to the 

* Simmons, p. 291. f Qeneral Begulations, par. 896. 
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ranks by the sentence of any court-martial, and in addi- 
tion are subject to any of the above-mentioned punish- 
ments which may be awarded to soldiers. However, 
where a non-commissioned officer is to be punished by 
confinement, hard labor, or ball and chain, he must first 
be reduced, as it is contrary to the principles of the 
service, and derogatory to the dignity of their position, 
to cause non-commissioned officers to be thus punished. 
The punishments, therefore, which a court-martial 
may sentence a prisoner to suffer, are clearly under- 
stood, and are derived from express statute or the cus- 
tom of war. Should it happen that an offence falling 
within the jurisdiction of a court-martial, be not pro- 
vided for by a special penalty, but left to be deter- 
mined by the discretion of the court, such sentence 
must be in accordance with the common law of the land, 
or the custom of war in like cases ; a departure from this 
would make the sentence unusual, and as such, unlawful.* 

* De Hart, p. 195. 
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CHAPTER V. 

ARREST AND CONFINEMENT. 

The 77th Article of ^Tar directs that ^^ whenever an 
officer shall be charged with a crime, he shall be arrested 
and confined in his barracks, quarters, or tent, and de- 
prived of his sword by the commanding officer," thus 
describing the preliminary steps to be taken for the pros- 
ecution of oflfences. "And any officer who shall leave 
his confinement before he shall be set at liberty by his 
commanding officer, or by a superior officer, shall be 
cashiered." 

Although the law makes no mention of any difference 
in the nature of arrests in order to trial, a diflference is 
established by the custom of the army according to the 
degree and measure of the offence. An officer accused 
of a capital crime, or any offence of which the penalty 
is so severe as to afford a natural temptation to escape 
from justice, ought to be detained in a state of confine- 
ment, as secure as the closest civil imprisonment. K 
the offence is of 'a lighter nature, the presumption is, 
that the officer whose character is thus impeached must 
be solicitous to obtain a judicial investigation of his 
conduct,* and he is therefore, either placed in close 
arrest, that is, limited to his quarters or tent ; or al- 
lowed to be in arrest at large, that is, with limits ex- 

•Tytler. 
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tended to the garrison, camp, or other defined bound- 
aries. 

The general regulations provide that in ordinary cases, 
and where inconvenience to the service would result fi'om 
it, a medical officer will not be put in arrest until the 
court-martial for his trial convenes. They also provide 
that officers are no^ to be placed in arrest for slight offen- 
ces, and that close confinement is not to be resorted to 
unless under circumstances of an a^ravated character.* 

The depriving an officer of his sword, as directed in 
the article, is generally omitted, but is, nevertheless, 
considered to have taken place, and it is invariably the 
custom for an officer in arrest to appear without his 
sword. The arrest is usually imposed by the com- 
manding officer himself, or through the ministration of 
his staff officer, and their mere verbal order to that 
effect is sufficient to prevent him "from exercising even 
the minor functions of his office. 

Breach of Arrest is described by the article, as leav- 
ing his confinement before he shall be set at liberty by 
proper authority, and cashiering is denounced as the 
penalty, leaving to courts-martial no discretion whatever. 
The variety of opinions that have been held as to the 
exact meaning and import of what constitutes breach 
of arrest, are not foimded upon the clear and explicit 
words of the statute. Cashiering is affixed to the of 
fence of " leaving his confinement," in express terms, and 
to no other offence ; and not even by implication can any 
other misdemeanor be presumed as flowing from the 
plain wording of the law. The assumption of command, 
wearing a sword, or visiting officially his commanding 

♦Par. 222/223 and 224. 
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officer unless sent for, while in arrest and witliin his lim- 
its, are evident improprieties prohibited by the general 
regulations of the army, and therefore liable to punish- 
ment; but they are not breaches of arrest, unless in 
the words of the article, he "leaves his confinement 
before he shall be set at liberty by his commanding 
officer, or by his superior officer." The practice of the 
British service upholds this view of the question. A 
case is cited, in which " Lieutenant Naylor was cashiered 
for breaking his arrest ; and Lieutenant Williams was 
cashiered for, that he, when commanding a guard over 
a prisoner committed to his charge did allow such 
prisoner to leave his place of confinement."* 

The 27th article enacts that all officers of what con- 
dition soever, have power to part and quell all " quar- 
rels, frays, and disorders," and to order officers in arrest, 
even though the latter be of superior rank. " Officers of 
what condition soever," includes non-commissioned as 
well as commissioned officers ; and the law requires im- 
plicit obedience on the part of all those who, by their 
conduct, render themselves amenable to the exercise of 
such extraordinary powers by a junior. The assump- 
tion of a present command by the inferior, is tolerated 
rather than that the military state should be endanger- 
ed by violent evils, which, if not instantly repressed, 
might result in irremediable mischief. This assumption 
is not, however, allowed to continue longer than the 
necessity itself exists, that is, until the superior officer 
of the parties arrested can be made acquainted with the 
circumstances.f 

The authority of this article can and should be ex- 

♦ Simmons, p. 120. * f O'Brien, p. 108. 
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tended to any glaring impropriety, such as drunkenness 
on parade, that properly comes under the head of disor- 
ders. It was decided by high authority in the British 
service, that circumstances may occur even upon parade, 
to justify a junior officer in taking upon himself the 
strong responsibility of placing his conmiander in ar- 
rest ; such a measure must alone rest upon the respon- 
sibility of the officer who adopts it, and there are cases 
wherein the discipline and welfare of the service require 
that it should be assumed. 

By virtue of the 78th article, " non-commissioned offi- 
cers and soldiers charged with crimes, shall be con- 
fined until tried by a court-martial, or released by 
proper authority." ' A distinction necessarily exists be- 
tween the nature of the arrest of officers and of sol- 
diers — ^the same security for his appearance on trial not 
existing in the two cases. By the general regulations 
of the army, non-commissioned officers are not to be sent 
to the guard-room and mixed with privates during con- 
finement, but be considered as placed in arrest, except 
in aggravated cases where escape may be apprehended.* 
With private soldiers, confinement is the usual mode of 
securing their persons. 

The 80th ai-ticle ordains that " no officer commanding 
a guard, or provost marshal, shall refuse to receive or 
keep any prisoner committed to his charge by an offi- 
cer belonging to the forces of the United States ; pro- 
vided the officer committing shall, at the same time, 
deliver an account in writing, signed by himself, of the 
crime with which the said prisoner is charged." 

The requirements of this article are unmistakable, and 

♦ Par. 78. 
4 
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the proviso would seem to admit the right of the officer 
of the guard, to reject a prisoner when no written state- 
ment of the crime charged was submitted. But the in- 
terpretation given in the English army, seems more in 
unison with the demands of the service and the dictates 
of common sense. In that service, the omission to make 
the written statement, or deliver in a crime as it is usu- 
ally termed, would not justify the rejection or release of 
a prisoner, or exempt the officer of the guard from lia- 
bility to the penalties attached to the 81st article. It 
may sometimes be impracticable to make the written 
statement on the instant, and certainly the committing 
officer should be allowed reasonable time in which to 
prepare it; and as the general regulations* expressly 
direct that all prisoners, under guard, without written 
charges, shall be released by the officer of the day at 
guard-mounting, no person confined without cause could 
suffier, at the worst, the inconvenience of durance vile 
for a longer period than twenty-four hours. To prevent 
illegal confinement is indubitably the intention of the 
article, and the safe rule to be observed is, not to receive 
a prisoner without a written statement, unless he is 
amenable to military law, and is committed by an officer 
who is well known to the officer of the guard as having 
authority to do so. 

The 79tii article declares that " no officer or soldier 
who shall be put in arrest shall continue in confine- 
ment more than eight days, or until such time as a 
court-martial can be assembled." 

The object and intent of this article is to deprive the 
commanding officer of the right of imposing confine- 

♦ Par. 216, ed. 1867. 
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ments, except for trial, beyond the period of eight days. 
It allows time for the examination of the facts and cir- 
cumstances of his case, so as to decide whether or not it 
be one that demands judicial investigation. The pris- 
oner may be released at any time short of the term of 
eight days, without trial, but the article is decided that 
confinement beyopd that period must continue until a 
court-martial can be assembled. 

It has long been a settled principle both in the Brit- 
ish service aiid our own, that no officer has a right to 
demamd a cowrt^mao'tial on himself or others — the author- 
ity competent to order the court being the judge of its 
necessity ; nor after having been arrested has he a right 
to demand a trial, or persist in considering himself in 
arrest after he shall have been released by proper author- 
ity. K, however, the officer should think himself ag- 
grieved by the arrest, or by charges that might have been 
preferred against him and afterward withdrawn, he may 
in either case seek redress under the 34th article of war. 
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CHAPTER VI. 

CHAEGES AND SPECIFICATIONS. 

A Military Charge is a plain, brief, and certain nar- 
rative of the offence committed, and of the necessary 
circumstances that concur to ascertain the fact and its 
nature.* It is of two parts : the charge, and the speci- 
fications. The charge designates the crime, or offence 
in law, as mutiny ; the specification alleges or specifies 
the act, with time, place, and circumstance. 

Charge. " The commander who prefers a charge may, 
in the exercise of a just and legal discretion, when the 
act may fall under different articles of war, elect under 
which to charge it, or may charge it variously as in the 
several counts of an indictment. But under whatever 
article a charge is laid, the specification to it must state 
the act in terms appropriate to that article, and not in 
terms which necessarily refer to some other article ; and 
where the act cannot be stated or described except in the 
language of a particular article of war, the charge is 
confined to that article. In this regard, the rule of plead- 
ing is not merely technical, but is essential to the legal 
statements of offences. Some writers on military law 
have laid the rule down so strictly, as to disallow any 
resort to the general article in cases of offences specified 
in the other articles. " When am, offence is of thai specific: 

« Lord Hale. 
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quality as to he reducible to a particular article of wa/r^ 
to which a hnown cmd distinct penalty is attaohedj it 
must he prosecuted under sucli article^ that the intent of 
the law and the purposes of justice may he amsweredP 
Samuel and Hough. They consider that in such cases 
the law restrains the discretion of commanders and 
courts, and that the general article " hdds out not a svh- 
stitute hut a substantive course ofprosecvMonfor offences 
not otherwise dedared^ 

If the rule does not obtain so strictly in our service, 
still a specification appropriate to a particular article 
only, cannot be laid under the general article to evade 
the penalty prescribed in the particular article."* 

For instance, an offence may be charged under the gen- 
eral article, the 99th, and triable by a garrison court- 
martial, when the specification sets out in distinct terms 
an act in violation of the 46th article of war, a capital of- 
fence, and only triable by a general court-martial. This 
may be done to avoid the consequences that follow the 
violation of the particular article, which course of pro- 
cedure is very properly prohibited by the above deci- 
sion. When, therefore, the specified facts and circum- 
stances clearly point to a particular article, with a dis- 
tinct penalty attached, the prosecution must be had 
under that article, and the charge should he expressed 
in the terms used therein; but where the offence alleged 
is a mere disorder or neglect, not specifically provided 
for, it must be charged under the general article as "con- 
duct to the prejudice of good order and military disci- 
pline." 

The settled ujgage of military courts permits a prisoner 

« a. 0. No. 18, war department, July 23d, 1869. ^ 
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to be placed on his trial, for aeveral distinct offences dt 
the same time. In such cases, each distinct offence must 
be made the burden of a separate charge and its speci- 
fication, although but one sentence is adjudged for all 
the offences tried upon one arraignment. But distinct 
offences on separate trials by the same, or by different 
courts, may each receive its appropriate penalty. 

Speciflcationt. The specifications—one or more — ^to 
the charge, must be : 

1st. Brief, dear and espilelt. All the ingredients of 
the offence with which the accused is charged, the/a<?;^, 
d/rcmnstances and intent constituting it, must be set forth 
with certainty and precision, without any repugnancy 
and inconsistency, and the accused charged directly and 
positively with having committed it.* As every crime 
or offence consists of certain acts done or omitted, under 
certain circumstances, it does not suffice that the prisoner 
be charged gen^raJhf with having committed it, but all 
the facts and circumstances must be set forth specifr 
coOaj^ and the offence must appear on the face of the 
specification to be a distinct substantive offence. 

Pa/rticuUmty of descriptionvfovldi seem to be for the 
interest of the party accused, if he be innocent, or of 
doubtful guiltiness, and for the interest of the .service if 
he be guilty ; and therefore advantageous on both sides. 
It would enable the accused to determine the species 
of offence for which he is to be tried, and prepare his 
defence accordingly ; and subsequently empower him to 
plead an autrefois acquit or autrefois convict in bar of 
another prosecution for the same offence. 

Besides this, facts which are distinct in their nature, 

( * Arohbold's Grinunal Pleadings, p. 6. 
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filiould be set forth under separate and distinct spfecificar 
tiona 

As to the certamty cmd intent of the specification, 
the meaning of the words must be construed according 
to their ordinary and usual acceptation, and technical 
terms according to their technical meaning. The weight 
to be attached to any technical terms used, must depend 
upon the importance given to them by previous de- 
cisions in the practice of courts. K the sense of a word 
be ambiguous in the ordinary acceptation of it, it should 
be construed according as the context and subject mat- 
ter require it to be, so as to render the whole sensible 
and consistent. 

Written instruments, where they form a part of the 
giet of the offence charged, must be set out verbatim. 
Where part only of a written instrument is included 
in the offence, that part alone is necessary to be in- 
serted. " 

The intention of the party at the time he committed 
the offence is often a necessary ingredient of it ; and in 
such cases it is as necessary to state it, as any other of 
the facts and circumstances which constitute the offence. 

In cases where the offences are created by statute, the 
statute contains a definition of the offence ; and the of- 
fence consists of the commission or omission of certain 
acts, under certain circumstances, and in some cases, 
with a particular intent. A specification therefore, for 
an offence against the statute, must declare the accused 
to have committed or omitted the acts under the circum- 
stances, and with the intent mentioned in the statute. 
This can be best effected by the strict use of the very 
words of the law, thus precluding all question as to the 
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expression intended ; althougli it is held, that where a 
word not in the statute is substituted for one that is, and 
the word thus substituted is equivalent to the word 
used in the statute, or is of more extensive signification, 
and includes it, the specification will be sufficient * 

2d. Certain at to the Party aeeased. The accused must 
be described by his rank, Christian name, surname, and 
the company, regiment, or corps to which he belongs. 
The surname may be such as the accused has usually 
gone by or acknowledged; and if there be a doubt 
which one of two names is his real surname, the second 
may be added after an alias dictas, thus John Smith 
otherwise called John Brown. 

Where the identity of a prisoner fully and indisputa- 
bly appears, it is quite immaterial whether he is tried 
by his real name or by a fictitious one, or by both names 
under an alias. K the circumstances of his having been 
known by different names have arisen from mere mis- 
take or from accident, the law will not permit such mis- 
takes or accidents to defeat the ends of justice. But if 
he has designedly assumed a false name for a sinister 
purpose, then the maxim applies, that no man, whether 
in a criminal proceeding or elsewhere, shall be allowed 
to avail himself of his own wrong.f 

3d. Certain as to the Person against whom the Offonce 
was committed. In the case of offences against the 
persons or property of individuals, the Christian name 
and surname, with rank and addition if he has any, 
must be stated if the party injured be known. Should, 
however, the name of the injured party be unknown, he 

* Archbold's Criminal Pleading, 15, 25. 

f Ju(^ Advocate General Sir Robert Grant. 
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may be described as a person miknown. Such cases 
may arise under the 32d and 33d articles of war. 

4th. Certain as to Time and Place. Every material 
fact specified must be alleged to have been done on a 
particular day, and at a particular place. An offence of 
omission cannot indeed be said strictly to have been 
committed at any time or place, unless the law violated 
state a certain time and place, when both should be 
specified. But in offences of commission, every act 
which is a necessary ingredient of it, must be laid with 
time and place. This is the rule as laid down for 
courts of criminal jurisdiction, and should be followed 
by courts-martial as closely as the circumstances of each 
particular case will admit. In the practice of courts- 
martial, some degree of latitude is, however, allowed, 
though minuteness and precision are required whenever 
it is possible to be thus particular. 

It is always possible to state the circumstance oi place 
with much more exactness, and this should not be dis- 
pensed with in the framing of specifications. When 
doubts are indulged as to the precise time and place, the 
act may be specified as committed " at or near such a 
place," and " on or about such a day." The rule recent- 
ly fixed for the guidance of our courts-martial is that, 
although in the specification to charges, time and place 
ought to be laid with as much certainty and truth as 
may be practicable, still it is sufficient in law to prove 
the offence to have been committed at any other place 
and time within the jurisdiction of the court.* 

The following case of Captam Trenor will aid in ex- 
emplifying the foregoing : 

* G. 0. No. 16, war department, June 9th, 1863. 
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" Charge 2d. Drunkenness on duty." 

^^ t^ecificatum. In this, that the said Captain Eustice 
Trenor, of the 1st regiment of dragoons, when on duty 
as officer of the day, at Fort Leavenworth, between the 
1st day of September and the 81st day of December, 
1840, was drunk." 

On being arraigned the accused pleaded as follows : 
Captain Trenor " declines pleading to the 2d charge and 
its specification, inasmuch as it includes such a length of 
time as to prevent the possibility of either disproving 
it, or defending himself against it, and he therefore hopes 
the court will not entertain it." 

The objections of the accused being sustained by the 
court, the 2rf diarge and its specification were accord- 
ingly thrown out. The proceedings in the case were 
submitted to, and approved by the President of the 
United States.* 

Considering that the trial of this case did not take 
place until December, 1841, one year and more after the 
time when the offence was alleged to have been commit- 
ted; that the wide range of time — ^four months — ^in 
specifying the act was unnecessary, in a matter of de- 
tail for officer of the day, which is always upon record ; 
and that it is highly reprehensible to accumulate accusa* 
tions i^ainst an officer; the decision of the coiut waa 
undoubtedly correct. 

* Q. 0. No. 4, war department, Janoaiy Slat, 1842. 
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CHAPTER VII. 
OF THE COURT AND PARTIES TO THE TRIAL. 

The discipline and reputation of the army are deeply 
involved in the manner in which military courts are 
conducted, and justice administered ; and the duties of 
officers appointed to sit asmembei'S of courts-martial are 
of a grave and important character. 

Tiie President of a court-martial, besides his duties 
and privileges as member, is the organ of the court, to 
keep order, and conduct its business. In all their de- 
liberations, the law secures the equality of the members. 

The 76th article of war does not confer on a court- 
martial the power to punish its own members. For dis- 
orderly conduct, a member is liable as in other offences 
against military discipline — improper words are to be 
taken down, and any disorderly conduct of a member 
reported to the authority convening the court. * 

WLespomXbmtj of Members. Although the proceed- 
ings of a court-martial, duly constituted and organized, 
cannot be dictated to, or interfered with, by the highest 
military authority, yet the members thereof are collec- 
tively and individually responsible to the federal courts 
of civil judicature for any abuse of power or illegal pro- 
ceedings. McArthur cites the case of Lieutenant Frye, 
of the Marines, in 1743, who received from a civil court 

* General regulations, par. 888 and 889. 

Digitized by VjOOQIC 



60 MILITABT LAW AND COUETS-MABTIAL. 

a verdict in his favor for £1,000 damages, agaiast the 
president of a court-martial which had convicted him on 
illegal evidence — ^the depositions of illiterate persons 
reduced to writing several days before the trial The 
judge moreover informed him, that he was still at 
liberty to bring action against any of the members of the 
court-martiaL 

In Great Britain, the superior courts of common law 
exercise a supervisory or quasi appellate jurisdiction 
over military courts. What relation the Supreme Court, 
or other courts of the United States, have to courts-mar- 
tial, is a question which does not appear to have under- 
gone adjudication in the United Statea In the states, 
however, the relation of the ordinary, courts to the mili- 
tary ones has been the subject of much and frequent 
consideration. Thus, in Massachusetts the law is set- 
tled, that parties who have legal ground to complain of 
the doings of military courts, are to get their remedy by 
action at law for damages, if they have right to any ; 
which corresponds with the view of the Supreme Court 
of the United States, where trespass was maintained to 
recover damages for an act done by a court-martial 
^^ clearly without its juriediction.^ 

The Judge Advocate. There is a diversity of opin- 
ion among military writers, as to the responsihility of 
the judge advocate for his opinions given in court. 
Captain Hughes, in his " Duties of Judge Advocates," 
states that Captain Simmons has expressed his opinion 
in opposition to aU other writers on military law : " that 
the judge advocate is not responsible to any court of 

* Gushing, Opin., April ^th, 1854 (ex parte Dunbar, XIV. Mass. R., 393 ; Wise 
vs. Withers, 1 Cranch, 330). 
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justice for the opinion lie may give," whatever degree of 
deference may be due to his advice. The weight of 
British authority is undoubtedly in favor of his respon- 
sibility, and the words of the mutiny act directly ap- 
plicable to the point in discussion seem also to favor 
the afl&rmative. De Hart and O'Brien, the only Amer- 
ican authorities, insist upon the negative view of the 
question. The unreasonableness of holding judge ad- 
vocates in our service responsible, appointed as they 
usually are from the junior officers of the army, and fre- 
quently without experience and with inferior qualifica- 
tions for the discharge of such important duties, would 
seem to border on the ridiculous. His opinions, in the 
majority of .cases, would weigh less than that of any 
member of the court. This is, however, not a question 
of expediency, but of law. The law directs the judge 
advocate to prosecute in the name of the United States. 
The court is not required to. decide points of law and 
fact according to his advice or opinion. He is a mere • 
prosecutor J not a judge ; and the members of the court, 
and tJiey ahnej are, by their oaths, to administer juetice 
according to the provisions of the articles of war, and 
in case of doubt, according to their consciences, the 
best of their understandings, and the custom of war in 
like cases — and not according to the understanding and 
conscience of the judge advocate. In his military 
character as an officer, he is responsible to the authority 
who convenes the court, or revises the proceedings, for 
the proper discharge of his duty. 

The act of Congress approved March 2d, 1849, au- 
thorizes the President, by and with the advice and con- 
sent of the Senate, to appoint a suitable person b& judge 
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advocate for the army, to be taken from the captains in 
the army, who shall have the brevet rank, pay and 
emoluments of a major of cavalry. And the 69th arti- 
cle of war enacts that the judge advocate, or some person 
deputed by him, or by the general, or oflScer command- 
ing the army, detachment, or garrison, shall prosecute, 
&c. It is by virtue of this article that judge advocates 
are appointed, to assist at courts-martial, by the officer 
ordering the court. His appointment can, however, be 
deputed to an inferior when the convenience and necessi- 
ties of the service may demand it ; — ^but his presence 
and assistance are essential to the jurisdiction of a gen- 
eral courtj-martial. 

The Prisoner. A court-martial has no control over 
the nature of the a/rreat of a prisoner, except as regards 
his personal freedom in court ; they cannot, even with 
a view to facilitate his defence, interfere to cause the 
limits of a close arrest to be extended. The officer in 
command is alone responsible for the discharge of this 
duty, and a case is cited in which the commanding officer 
was justified in refusing to accede to the suggestion of a 
court-martial to grant a prisoner such indulgence as 
might facilitate the examination of witnesses, and there- 
by enable him to enter earlier on his defence. 

It is held by all military writers, as a settled custom, 
that the prisoner should be furnished with a copy offfie 
charges some time anterior to the trial. He ought to 
have a fiill knowledge of the accusations preferred 
against him, and ample time afforded him previous to 
his arraignment, to decide upon his line of defence, and 
upon the evidence and arguments that he may deem ex- 
pedient to meet these accusations. Should the copy 
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supplied him differ materially ^om the charges and 
specifications npon which he is arraigned, justice and 
reason would seem to demand that additional time be 
given him by the court, within which to arrange his 
defence in conformity with the altered state of the accu- 
sations. Extreme cases, where the necessity of immedi* 
ate example is imminentj- may justify a departure from 
this well established custom. 

It has been the practice of the service to furnish the 
prisoner, previous to his trial, with a list of the witriesses 
for the prosecution, though the right to demand such 
a list is not conceded. The right does not, certainly, rest 
on law, but as all the witnesses are to be summoned by 
the judge advocate, who is the prosecutor, and the names 
of witnesses for the defence will thus become known to 
him, it is but just and proper that the same privilege be 
allowed the prisoner by granting him a list of all who 
are to appear against him. The rule was laid down by 
high English authority, that it was not the duty of a 
judge advocate, in aU caseSj to famish a prisoner, pre- 
vious to the trial, with the names and designations of 
the witnesses by whose testimony any act objected 
against him is to be proved.* And Kennedy does not 
deem it requisite that the prisoner should be furnished 
with the names of the witnesses on the part of the pros- 
ecution, nor the prosecutor with those on the part of 
the defence. Still, all other authorities advocate the 
custom as founded on equity and convenience — ^as allow- 
ing time for the appearance of witnesses after being duly 
summoned, and affording to both parties^ equal oppor- 
tunities of questioning their competency and credibility. 

* Sir Charles Morgan. 

Digitized by VjOOQIC 



64 MnJTABY LAW XNJ) COUBTB-MABTIAL. 

It must be borne in mind that on Britisli courts-mar- 
tial, the judge advocate is not the prosecutor,* and may, 
therefore, hold both lists, without either party being 
aware of the witnesses required by the other. 

The general regulationsf leave to the judge advocate 
some discretion in the eummaning of the witneseeSy as it 
directs that he shall not summon any witness at the 
expense of the United States, nor any officer of the 
army, without the order of the court, unless satisfied 
that his testimony is material and necessary to the ends 
of justice. This is a wise provision, as, firom the excite- 
ment and anxiety incident to his position, the prisoner 
may, without sufficient reason, deem certain individuals 
essential to his defence. Should the judge advocate re- 
fuse to summon a witness, the prisoner can appeal to the 
court-martial, from the decision of the judge advocate. 

Neither the prosecution nor defence are confined to 
the list of witnesses furnished prior to the arraignment, 
nor are they forced to require testimony from all. At 
any stage of the proceedings, new witnesses can be 
called, and any, or all of those summoned can be dis- 
missed without examination. 

Tytler has assumed the necessity of furnishing the 
accused with a correct detail of the Tnernh&rs of the court- 
martial. As the accused has the right of challenge, it 
is absolutely necessary to its efficient exercise, that he 
should have every facility accorded to enable him to 
show cause, especially as peremptory challenges are pro- 
hibited in military courta To administer justice is the 
object for which courts-martial are convened, and as 
every prisoner is supposed to be innocent until proved 

* Artide 163 British articles of war. f Par. 890. 

Digitized by VjOOQIC 



THE OOUBT Aim PABTIES. 65 

to be guilty, every privilege, facility, and convenience 
should be allowed to him consistent with the honest and 
faithful administration of the laws. Except in extreme 
cases, therefore, copies of the charges and detail of the 
court, and a list of witnesses for the prosecution, should 
be given to the prisoner a reasonable time before his 
arraignment for trial, 

Amicu§ €iiri». Article VI. amendments to the con- 
stitution, declares that "in all criminal prosecutions, 
the accused shall have the assistance of counsel for 
his defence." And all the writers on military law, with- 
out exception, admit it to be the custom to allow a pris- 
oner to have counsel, or at least an amicus curicBj or 
friend of the court, to assist him in conducting his de- 
fence. The assistance is strictly restricted to giving ad- 
vice, framing questions which are handed by the accused 
to the judge advocate on separate slips of paper, or 
offering, in writing, through the same channel, any legal 
objections that may be rendered necessary by the course 
of the proceedings. It is an admitted maxim on all 
courts-martial, that the counsel is not to address the 
court, or interfere in any manner in the proceedings ; his 
presence is only tolerated as a friend of the prisoner. 

Courts-martial have always held and exercised the 
right of objecting to any particular person designated, 
and to revoke the permission, when granted, in case of 
any misconduct on the part of the counsel. The exer- 
cise of this right is rendered particularly necessary in 
the trial of soldiers, who often select as friend, from 
among themselves, who proves to be a most troublesome 
character, and more likely to prejudice the cause of the 
prisoner than aid in making a gbod defence. 
5 
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If the judge advocate finds it essential to the proper 
conduct of the trial and the surer furtherance of justice, 
to request that the accuser, who has been directly affected 
in his authority or person by the transgression, remain 
in court, he may, after having given his evidence, be 
permitted to do so. This is, however, a matter of con- 
venience, and not essential to the proceedings ;. and the 
accuser is confined in his assistance to mere suggestions 
made to the judge advocate, which the latter may fol- 
low or not, at his discretion. 

Interpreter. It is sometimes necessary to employ an 
interpreter, for the purpose of translating the evidence 
given by the witnesses. In such a case, he may be in- 
troduced and sworn at any period of the proceedings, if 
required by either party or by the court. 

The parties before the court — that is, the judge advo- 
cate as prosecutor, and the prisoner — ^may claim the 
benefit of its aggregate opinion^ on any mooted point of 
law or custom arising out of the proceedings, and in 
the decision of which both parties may be interested. 

The Reeord. The proceedings of a general court-mar- 
tial are recorded by the judge advocate ; and of infei:ior 
courts by the junior member or recorder. Not only is 
the evidence taken down, but every incidental trans- 
action is noted on the face of the record. And courts- 
martial have the right, which may be exercised at dis- 
cretion, to forbid any other record to be kept, and thus 
prevent a daily publication of the proceedings, which 
might have the baneful tendency to pervert the public 
mind in regard to the trial and its results, and more- 
over, have improper influence on the witnesses whose 
testimony is yet to be delivered. 
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C^nit AMembiet. The order eonvening a general 
court-martial having been issued, and the hour for as- 
sembling having arrived, the members take their places 
at the table according to rank, on the right and left of 
the presiding officer. The president is seated at the 
head of the table, and the judge advocate immediately 
opposite to him. The prisoner and his counsel have a 
table and seats assigned them, with conveniences for 
writing, on the right hand of the judge advocate, and 
the witness is seated near the judge advocate, and usu- 
ally on his left. 
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CHAPTER VIII. 

CHALLENGES AND OATHS. 

ciiaiieiivef • When a member shall be challenged by 
a prisoner, he must state his cause of challenge, of which 
the court shall, after due deliberation, determine the 
relevancy or validity, and decide accordingly; and no 
challenge to more than one member at a time shall be 
received by the court * Peremptory challenges^ that is, 
challenges without cause assigned, are unknown to coiirts- i * 
martial, being prohibited by the above-quoted article. 

Challenges to the array ^ are, at once, an exception 
to the entire court. This might arise either from the 
want of competent authority in the officer ordering the 
court, or in its illegal organization, or from the lack 
of competency and jurisdiction in the court to proceed 
with the trial, were such challenges permitted by the 
law. Although the accused may object to every indi- 
vidual composing the court, challenges to more than one 
member at a time cannot be entertained — ^he cannot 
challenge the cov/rt generalhf ; " until sworn in, it is not 
competent to decide upon questions in the nature of 
pleas in bar of triaL^'f 

When, a member is challenged^ the prisoner must state 
his objections in fuIL This, together with the assertions 
or declarations, if any, of the challenged party, and of 

* tlst article of war. f Simmons, p. 193, note. 
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the witnesses adducied, are committed to writing as part 
of the record ; and with closed doors, the court delib- 
erates and decides on the objections assigned. The chal- 
lenged member always withdraws on the clearing of the 
court, in order to promote freedom of discussion. Upon 
reopening the doors, the parties are called in, and the 
decision is made known through the judge advocate. 
The challenged member then resumes his seat, or with- 
draws altogether and is replaced by a supernumerary, 
if any be detailed. 

The objections of the accused, the assertions of the 
challenged party, and the declarations of the witnesses, 
are not made to the court under the solemnity of an 
oath, because prior to being itself sworn the court has 
deliberative capacity only, competent to decide on the 
validity of challenges, while the law requires each mem- 
ber to take a prescribed oath as a necessary qualifica- 
tion for the exercise of judicial authority, and until it is 
clothed with its judicial power, no oath can be adminis- 
tered by it. 

When it is praddcable to do so, aU clujUm^ges shovld 
he admitted. It is not only right to be as mild as possi- 
ble toward a prisoner, but it is right also to let the pub- 
lic and the prisoner see that such is the case. A culprit 
should never be made to appear in the light of a martyr; 
for when this takes place, much of the advantage of pun- 
ishment is lost.* And Sir Edward Blackstonef remarks 
that upon challenges for cause shown, if the reason as- 
dgned prove insufficient to set aside the juror, perhaps 
the bare questioning his indifference may provoke re- 
sentment. Care should be taken, however, not to admit 

♦ Sip C. J. Napier, p. 94. f * Commentary, p. 362. 
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frivolous causes as valid objections, as otherwise tlie 
prisoner might interrupt the course of justice to the in- 
jury of the service, it being often inconvenient to replace 
members who have been thrown out under challenges. 

The jiidge advocate shovMy under particular circum- 
stances, also ea^eroise the right of chaRenge^ as there 
may be members of the court as liable to objections 
for favorable dispositions toward the prisoner as the 
contrary. This right is based on the practice of courts^ 
mactial, and not on any provision of law, and should 
therefore be exercised only in extreme cases and with 
great caution. 

The judge advocate himself is not chaUefngeiMe^ as 
challenges are by the article confined to the members of 
the court-martial. He is not a member, but an assistant 
to prosecute in the name of the United States, and to 
record the proceedings, of the court. And yet it has 
been truly remarked* that if the judge advocate has a 
bias against the prisoner he has power to gratify it; 
because by being privy to all the consultations of the 
court from which the prisoner is excluded, he can, if he 
choose, bear hard upon the latter. He is also the legal 
adviser of the court, and this is not fair, even giving 
the judge advocate credit for being an honorable and 
able man ; if he be a foolish, or a prejudiced, or a dis- 
honest man, who has a spite at the prisoner, the latter 
has a most dangerous enemy to deal with. Under such 
circumstances, therefore, there can be no good reason 
why a challenge of the judge advocate for cause, should 
not at least be referred, with the grounds assigned, to 
the authority who convened the court for his orders in 

♦ Sir 0. J. Napier, p. 113. 
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the case. Nevertlieless, tlie practice is, that the judge 
advocate is not liable to challenge. 

ChdUengea to particular jurors have been, by lawyers, 
reduced to four heads. Causes of challenge for the con- 
sideration of -courts-martial, mc»t frequently fall under 
the third head — ^for suspicion of bias, prejudice, or mal- 
ice, technically termed, propter affecbwm — and may be 
either a principal challenge, or to the fa/oor. 

A principal Challenge is such where the cause assigned 
carries with it prima facie evident marks of suspicion, 
either of malice or favor : as that a juror is Mn to either 
party within the ninth degree ; that he has an interest in 
the cause ; that there is an action dependiog between 
him and the party; that he has taken money for his 
verdict ; that he has formerly been a juror in the same 
cause ; that he is the party's master, servant, counsellor, 
steward, or attorney, or of the same society or corpora- 
tion with him ; all these are principal causes of chal- 
lenge, which, if true, cannot be overruled; for jurors 
must be omni exceptione majores. 

Challenges to the Favor are where the party hath no 
principal challenge, but objects only some probable cir- 
cumstances of suspicion, as acquaintance and the like.* 

In this connection the following decision from the 
War Department is quoted, as bearing materially upon 
this subject. 

The accused challenged a member for "bias, prejudice, 
and malice." The member " then stated that he had no 
prejudice or bias against the accused which could in 
the r^notest degree interfere with his doing justice in 
the case ;" but " being challenged he requested to be 

* 3 Black*8 Commentary, p. 363. 
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relieved from sitting on the conrt,'^ whicli the court 
refused, and overruled the challenge. The accused then 
requested that the member might be " put on his voir 
dire, in order that he might examine him as to the ex- 
tent of any prejudice he might entertain ;" which appli- 
cation the court refused. * * ♦ "It was never doubt- 
ed that a juror may be examined as to his bias or preju- 
dice, or his opinions in the matter for trial ; except that 
it was at one time held that opinions formed and ex- 
pressed, as they may be proved by extrinsic evidence, 
ought to be so proved. 

But that distinction is not now maintained in the 
courts of the country ; and an accused is now allowed 
in all cases, for the better security of an impartial trial, 
to show the mind of the juror by examining him before 
the court ; and the only exception is, where the cause of 
challenge goes to the disgrace or discredit of the juror. 

In regard to the sufficiency of the explanation made 
by the member, the court ought to have considered that 
it was not a denial, but in some degree an admission of 
bias and prejudice, qualified by the member's opinion 
that it could not influence his judgment in the trial. 
This, however, was the matter of which the court were 
to judge after inquiring into the nature and grounds of 
his feelings toward the accused. And as to the proof in 
this regard the law allows the accused the testimony of 
the member in the mode he demanded. 

The refusal of the court to allow the accused the ben- 
efit of the necessary legal evidence to prove his cause of 
challenge would have set aside the trial, had the ver- 
dict been of conviction."* 

* 0. 0. No. 21, July 2Yth, 1863. 
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Having mcdicioushf decla/red an opinion unfavorable 
to the prisoner, is a good cause of challenge. A jury- 
man was set aside on a trial for high treason, because, 
when looking at the prisoners, he uttered the words 
"damned rascals."* This would hold as sufficient 
against a member of a court. The rule extends still fur- 
ther and considers, ih^ previous eaypression of cm opinion 
on the case, as one of the most valid causes of challenge 
that can be urged. An officer was tried by a court-mar- 
tial for killing another; the prisoner challenged one of 
the members for declaring before the trial came on, that 
he deserved to die ; this was proved and admitted by the 
court to be a just and reasonable exception, and the offi- 
cer was dismissed, and another sworn in his room.f 

It is a good ground of challenge, where a member 
has been injured by the accused^ and for which act the 
latter is brought to trial A case is cited in which an 
officer, whose property had been stolen, was by inadvert- 
ence placed as a member on the trial. The prisoner was 
found guilty ; but the sentence was remitted because of 
this circumstance.! 

It is a good cause of challenge, when a member will 
be benefited by the cashiering, dismissal, or loss of rank 
of the accused, should he be liable to such a sentence in 
the event of his conviction. 

The officer commanding the regiment, post, company 
or detachment to which the accused belongs, may be 
challenged with cause, on the supposition, that preju- 
dice may exist from previous imperfect or ^a>^rfe knowl- 
edge of the circumstances inducing the trial, or that 

♦ State Trials, O'Coigly. \ Sime's Military Library, toL IV., p. 64. 

X Simmons, p. 197. 
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he had taken an active part in promoting the prose- 
cution or in bringing forward the charga Although 
not rendering the sentence invalid, his sitting on the 
court-martial is an inexpedient proceeding. 

It is a valid cause of challenge that a member is a 
material witnes^^ and summoned as such on the trial ; 
but if required to give evidence as to character only, the 
objection is not admitted. K a member, not having been 
challenged, shall have taken the oath and his seat, and 
shall in the course of the trial be examined as a material 
witness, he is not thereby disqualified from discharging 
his duty as a member of the court-martial; circumstan- 
ces may, however, occur, which may render it a subject 
of regret that the duties of a member and a witness 
were united, as the cross-examination is often calculated 
to irritate.* Besides, there is the further objection that 
he not only hears the testimony of other witnesses, but 
is actually to decide between the degree of credit to be 
given to their evidence as compared with his own. In 
such a case the member should be authorized to with- 
draw; and this brings up the question, whether chal- 
lenges can be entertained and admitted after the memr 
hers Tuwe been ewom ? The ancient severe rule was, as 
expressed by Adye, that " No juror can be challenged, 
without consent^ after he hath been sworn, whether on 
the same day or on a former ; unless it be for some 
cause that happened since he was sworn." The more 
humane and reasonable rule now prevails in practice, 
that there is no reason of justice or of common sense 
that should preclude a prisoner from challenging, on suf- 
ficient cause, any of the members after the court is 

* Sinmions^p. 198. 
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sworn ; provided he liad no opportunity of moving his 
ohjection hefore that fonn was gone through. An ob- 
jection cannot be said to be waived, which the objector 
has no power of urging.* 

Therefore a challenge to a member for good and suf- 
ficient cause discovered after he has been sworn, must 
be admitted as valid by courts-martial, provided the 
cause was not known to the prisoner prior to his ar- 
raignment. 

On an appeal from a regimental to a general court- 
martial, the having been a member of the former, from 
the decision of which an appeal has been made to the 
latter, is held to be a sufficient cause of exception. 

It is a valid cause of challenge, if the member has 
been one of a court-martial, in which ike drcwmstances 
about to be investigated have been discussed with 
direct application to the prisoner about to be tried. The 
I discussion must have been of such a nature as to involve 
his guilt or innocence, and not merely incidental and 
without special reference to the accused. It must be 
tantamount to the expression, or at least formation, of 
an opinion having a direct bearing on the present trial 

It is also a valid ground of challenge, for a member 
to Jia/ve sat on a court of inquiry held to investigate the 
subject of the present accusation, whether an opinion 
upon its merits had been given or not. Military writ- 
ers, with few exceptions, uphold this rule, although 
coxuts of inquiry in the British service do not elicit evi- 
dence under oath, and opinions that may be formed 
must rest on data of doubtfiil credibility. By our laws, 
all testimony before such courts is taken under oath, 

♦ Tytier, p. 23L ^ 
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and the accused has the privilege of being present, and 
cross-examining, and of introducing witnesses for his ex- 
culpation. With such testimony thus before them, it is 
impossible that members should not have, unconscious- 
ly, formed opinions, even though the opinion of the 
coui*t, not being required, had not been put upon the 
record. 

Neither should new membere be permitted, and that 
fact should be regarded as a valid cause of challenge. 
Though they may have heard the evidence, and the 
record may be read to them, and be carefully studied, 
no reason or argument caa controvert the fact that it is 
at best but a loose and doubtful mode of procedure, 
not altogether compatible with the strict end of justice 
for which all courts-martial are assembled. In the mili- 
tary state more than in any other, should every avenue 
be closed, whence may proceed the slightest misgivings 
that even in the forms the prisoner may not have re- 
ceived his meed of justica A soldier's honor should be 
secured and guarded by all the ways and means that the 
severest administration of the laws, either as to form or 
substance, can provide. 

gapernumeraries. When supernumeraries are de- 
tailed for the court, they are liable to challenge, in the 
same manner and for tha same causes as the regular 
members. This is both right and proper, as the super- 
numerary member exercises more or less influencein the 
discussion of questions having a bearing on the trial, 
and may by the absence of a regular member be called 
upon to act as such in determining the verdict. 

Should a court be reduced by challenges, below the 
minvmum^ an adjournment mve die^ or for a limited 
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period, follows, and the facts are reported to the author- 
ity that convened the court, who may dissolve the court 
and order a new detail for the trial of the prisoner. 
The members who composed the first, may inake part 
of the second court, but they are liable to challenge 
with the new members. 

The proper time for challenging a member is immedi- 
ately after the order convening the court has been read, 
and before the court is sworn. 

OATHS. 

Defined. An oath is an affirmation, declaration, or 
promise, made by calling on God to witness what is 
said, with an invoking of his vengeance, or a renuncia- 
tion of his favor, in case of falsehood.* This impreca- 
tion of divine vengeance upon perjury is considered 
essential by the law, and upon it rest the force and 
sanction of an oath. 

Oath taken. After the challenges, if any, and before 
proceeding upon the trial, the following oath must be 
taken by all the members of a court-martial, whether 
general, regimental, or garrison : 

" You, A. B., do swear, that you will well and truly 
try and determine, according to evidence, the matter 
now before you, between the United States of America, 
and the prisoner to be tried, and that you will duly ad- 
minister justice, according to the provisions of " An Act 
establishing Rules and Articles for the Government of the 
Armies of the United States,'' without partiality, favor, 
or affection ; and if any doubt shall arise, not explained 
by said articles, according to your conscience, the best of 

♦ Dr. Worcester. 
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your understanding, and the custom of war in like cases ; 
and you do further swear that you will not divulge the 
sentence of the court until it shaU be published by the 
proper authority ; neither will you disclose or discover 
the vote or opinion of any particular member of the 
court-martial, unless required to give evidence thereoj^ 
as a witness, by a court of justice, in a due course of law. 
So help you God."* 

The first part of the oath ifi taken in their capacity 
as jurors, and binds them to well and truly try amd de- 
termine^ according to ths evidence. This obligation ex- 
tends throughout the trial including the verdict ; after 
t/rying the case by applying the most rigid rules to the 
evidence submitted, they determine as to his guilt or in- 
nocence according to the evidence admitted. The second 
part refers to their duties as judges, binding them to 
ddminister justice^ that is, to pass sentence after convic- 
tion — ^the sentence being either prescribed or discretion- 
ary. When prescribed, it must be administered accord- 
ing to the rules and articles of war — ^when discretionary, 
according to- their consciences, the best of their under- 
standing, and the custom of war in like cases, should 
any doubt arise not explained by said articles. The re- 
mainder of the oath contains an obligation to secrecy as 
to the sentence of the court, and as to the vote or opin- 
ion of any particular member of the court-martial. No 
sentence of a court-martial is complete or final until it 
has been duly approved, and until so acted upon by the 
proper authority, it is but an opinion which is subject to 
alteration or revision, and its communication would an- 
swer no ends of justice, but might in many cases tend to 

* 69th article of war. 
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firustrate them. With regard to the vote or opinion of 
any particular member, the obligation to secrecy is like- 
wise founded on the wisest policy. The officers who 
compose a military tribunal are in a great degree de- 
pendent for preferment and indulgence on their supe- 
riors, and this might exercise so great an influence on 
weak minds and depraved hearts, as to lead them from 
the direct paths of justice, were this not best obviated 
by the confidence and security that every member pos- 

Another reason of a yet stronger nature is, that the 
individual members may not be exposed to the resent- 
ment of parties and their connections by the sentences 
awarded. In the course of their duty, it may be ne- 
cessary daily to associate with persons against whom 
unfavorable votes and opinions have been given on a 
court-martial, so that their publicity would create the 
most dangerous animosities, equally fatal to the peace 
and security of individuals, and prejudicial to the pub- 
lic service.* 

In a general- court-martial, the oath is administered 
by the judge advocate ; and in the inferior courts by 
the junior member, who is also recorder and prosecutor, 
there being no judge advocate allowed them. 

As soon as the said oath has been administered to 
the respective members, the president of the court shall 
administer to the judge advocate an oath, in the follow- 
ing words : 

"You, A..B., do -swear, that you will not disclose or 
discover the vote or opinion of any particular member 
of the court-martial, unless required to give evidence 

* Maoomb, p. 34. 
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thereof, as a witness, by a court of justice, in due course 
of law ; nor divulge the sentence of the court to any 
but the proper authority, until it shall be duly disclosed 
by the same. So help you God."* 

Although the court may continue to be composed of 
the same individuals, it must be reewom at the com- 
mencement of each trial, where several prisoners are to 
be tried by the same court, whether on the same or on 
different charges. 

" AJA. persons who give evidence before a court-martial 
are to be examined on oath or affirmation."f Hence 
is derived the power and authority to administer an 
oath to every witness ; but this does not apply to persons 
examined, before the court itself is sworn. By the 
practice of courts-martial, witnesses are sworn by the 
judge advocate, before the minor courts by the recorder, 
although the law is silent as to who shall administer the 
oath — ^which is as foUows : 

"You swear, or affirm (as the case may be), the 
evidence you shall give in the cause now in hearing 
shall be the truth, the whole truth, and nothing but the 
truth. So help you God."J 

Should a witness — ^being an officer or soldier — 
refuse to be sworn, he may be ordered into arrest or 
confinement, to answer charges that may be preferred 
against him for contempt of court, as a breach' of good 
order and military discipline. 

The form of administering the oath has nothing to 
do with the oath itself, and yet it should be the object 
of courts-martial to adopt that ceremony, in every par- 
ticular case, which most forcibly imposes the obligation 

* 69th article of war. f 73d article of war. % Ibid. 
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of speaking the tnitlu This can be best effected by 
swearing witnesses according to the particular mode 
which they may deem most binding on their consciences. 

After he is sworn, the witness may be asked if hie con- 
siders the oath he has taken binding on his conscience. 
If he answers affirmatively, his answer is conclusive. 
The most correct and proper time to ask for the infor- 
mation is prior to his taking the oath. 

A witness is sworn hut once during the same trial, even 

when called to testify more than once, by either, or both 

parties ; — or by the court for explanation* 
6 
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CHAPTER IX. 

FORMATION, ADJOURNMENT, AND DISSOLU- 
TION OF THE COURT. 

When a court-martial is once Gonfltttated by compe- 

tent authority, it continues in existence until dissolved 
by the same or superior authority. After having 
arraigned the prisoner ordered to be tried, it cannot, how- 
ever, be dissolved without proceeding to judgment, unless 
it be reduced below the legal number by the death or pro- 
tracted illness of members. Its dissolution may also be 
justified by the protracted illness of the prisoner, in 
which case the prisoner would be exposed to a future 
trial. Should his death put a stop to the trial, the fact 
must be established by evidence, and recorded, prior to 
the final adjournment of the court. 

The court must be adjourned^ at any period of its 
proceedings prior to the final close of the prosecution 
and defence, on satisfactory proof of an army surgeon if 
one is to be had, or of a private physician, that the pris- 
oner is in such a state that his health would be seri- 
ously endangered by his attendance in court. ' 

Should illness or other cause prevent a member from 
attending either before or after the arraignment, the 
court may adjourn horn day to day for a reasonable time, 
to await his attendance ; and should the seats of several 
members be permanently vacated, and the number pres- 
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ent not fall below the minimum of five, or the number 
otherwise prescribed by the order, the court will proceed 
with the trial When the legal complement are not 
present, those in session may adjourn from day to day, 
but as they cannot constitute a court, neither can they 
exercise judicial functions in the performance of judicial 
acts. If a court be reduced below the legal minimum, 
it may adjourn for a certain period or ame die^ accord- 
ing to circumstances, and report the facts to the con- 
vening authority, who is competent to declare the court 
dissolved. 

Hours of i»eMioii. No proceedings of trials shall be 
carried on, (excepting between the hours of eight in the 
morning and three in the afternoon, excepting in cases 
which, in the opinion of the officer appointing the court- 
martial, require immediate example.* 

The time amd place of aseemhUng of a court-martial, 
can only be changed by the authority convening the 
same, and whenever it becomes necessary or expedient 
to change the place of meeting, authority must be 
granted by the appointing power, on proper representa- 
tions made to him by the court. 

Tbe presidfns officer of a court-martial — ^besides the 
duties and privileges of member — ^is only its organ. He 
speaks and acts for it in each case, when the partic- 
ular rule has been prescribed by law, regulation, or its 
own resolution. He announces the adjournment, when 
the prescribed hour has arrived. He cannot adopt an 
hour different from that which has been prescribed, 
without the approbation of a majority of the court 
when in session. This right of regulating its own ses- 

* 75tb article of war. 
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sions is important and necessary, and the limitation 
placed on it by the 75tli article of war, was obviously 
intended to secure full and fair deliberation. In this 
and all deliberations of the court, the equality of the 
several members was intended to be preserved.* 

A court adjourns from day to day, and may adjourn 
for a longer period if demanded by the necessities of 
the case. When the court adjourns for three days, the 
judge advocate shall report the fact to the commander 
of the post or troops, and the members belonging to the 
command will be liable to duty during the time. When 
a court adjourns without day, the members will return 
to their respective posts and duties, unless otherwise or- 
dered. 

Courts-martial deliberate in secret, and at the request 
of a member, of the judge advocate, or of his own mo- 
tion, the presiding officer may direct the court to be 
cleared for deliberation, or for any incidental discussion. 
When cleared, no one is present besides the members 
and the judge advocate. At other times the court is 
open to the publia 

Votes. All questions of adjournment, &c., are de- 
cided by a majority of votes, and in case of a tie-vote, 
the question is decided either affirmatively or negative- 
ly, according as it has been put. 

Absence. Should a member of a court-martial, for 
any cause, absent himself from his seat pending the trial, 
the question arises, can lie resume it ? It is essentially 
necessary that the testimony of witnesses should be 
evolved in presence of all the members, as no act can be 
legal that is performed by a mere part of the court. 

♦ G. 0., No. 14, War Department, April 20th, 1860. 
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Captain Simmons cites a case * in which a member was 
permitted to resume his seat after being absent one day. 
The reviewing officer said : " This proceeding is so direct- 
ly at variance with the practice of courts-martial and 
the principles of justice, that it may be held to aflfect 
the legality of the judgment of the court," and con- 
cludes his remarks by stating that "the irregularity, be- 
fore observed, has rendered nugatory the sentence of the 
court-martial." The occasional withdrawal of a mem- 
ber for a time, however limited, must suspend the exam- 
ination of a witness ; whatever is in itself unjust and 
irregular should not be tolerated even in the slightest 
degree. It is for this reason that supernumeraries are 
required to be present throughout the sessions of the 
court, that they may be properly qualified to fill a var 
cated seat at any moment during the trial. 

There is no doubt that in justice the absent member 
should not resume his seat. But who is to decide the 
matter, and has the court the power to exclude the 
member ? The opinion of Mr. Attorney-General Gush- 
ing, in a case that occurred in the navy, throws light 
upon the subject. He says. It is true that, not having 
heard a portion of the witnesses testify, so as to jildge 
of their credibility from their appearance and manner 
of testifying, he was without some of the means of 
proper judgment. Suppose he had been absent during 
a protracted and complicated trial, and came in on the 
last day to hear the arguments, not having heard the 
testimony at all, could he properly have a voice in the 
finding ? This could hardly be. But the length of ab- 
sence determines nothing. 

« Page 208. 
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However this may be, whether the absent member 
shall act or not upon his return, must depend on his 
own views of propriety, and not upon those of the 
court, which is nowhere clothed with power to expel a 
fellow member. When the court is organized, the ques- 
tions before them relate to the accused, and not to the 
qualifications of their brother members, of which they 
have no jurisdiction, I think they had no authority to 
exclude him from a seat in the court. 

This view of the powers of a court-martial is contrary 
to the universal practice in such cases. True, the arti- 
cles of war only authorize courts to determine the rele- 
vancy and validity of challenges^ and to decide thereon, 
but this "takes place during its organization, and before 
they, by their oath, assume their judicial powers, and 
by no article of war is the power conferred on the court 
to punish its own members. It is unusual, in the prac- 
tice of aU courts of justice, for judges who have not 
heard the whole trial, to participate in giving judg- 
ment ; but there is no law to prohibit them from doing 
so, or, to compel them if they refuse. Courts-martial 
then decide on such cases by authority of custom of ser- 
vice, and not by powers granted by statute, and as such 
custom is not prohibited by law, and has received the 
sanction of time, practice and military writers, and as its 
continuance contributes largely to the exhibition of fair- 
ness in the administration of justice, the present prac- 
tice shoidd remain undisturbed.* 

The abeence of the jvdge ad/vocate^ at any time during 
the progress of the trial, does not invalidate the pro- 
ceedings, and he may resume his duties at any moment* 

* Opinions, April 11th, 1855. 
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Application for delay or pottponement of trial musty 
when practicable, be made to the authority convening 
the court. When made to the court, it must be before 
plea^ and will then, if in the opinion of the court well 
founded, be referred to the authority convening the 
court, to decide whether the court should be adjourned 
or dissolved, and the charges reserved for another 
court* 

Upon application by the accused for postponement 
on the ground of the absence of a witness, it ought dis- 
tinctly to appear on his oath, 1st, that the witness is 
material, and how ; 2d, that the accused has ^used due 
diligence to procure his attendance ; and 3d, that he has 
reasonable ground to believe, and does believe, that he 
will be able to procure such attendance within a reason- 
able time stated.f When such an application is made 
on the part of the prosecution, courts-martial are less 
ready to grant it than when requested by the accused, 
because, as the government can fix its own time for 
holding the trial, there is no excuse for want of preparar 
tion in any particidar. The postponement or suspension 
of proceedings in either case, cannot be demanded as a 
right, and the court may in its discretion grant or refuse 
the application. 

* Reyised G. B., p. 124. f ^^^^t P* l^^- 
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CHAPTER X. 
OF THE TRIAL AND ITS INCIDENTS. 

In those numerous incidents of their constitution and 
mode of action, concerning which the statute rules are 
silent, courts-martial are to be governed by the general 
principles of military law, recurring to adjudged cases, 
precedents ruled, authoritative legal opinions, and ap- 
proved books of legal exposition * 

Detail. The trial of an officer or soldier against 
whom charges have been preferred, having been consid- 
ered necessary, a warrant issues from the proper author- 
ity for the assembling of a court-martial. The warrant 
details the members and judge advocate who are to 
compose it, as well as the time and place of meeting. 
In the detail the members will be named, and they will 
take place in the court, in the order of their rank. A 
decision of the proper authority in regard to the rank 
of the members cannot be reversed by the court. 

The court having assembled^ the names of the mem- 
bers are called over by the judge advocate, and they 
take their seats according to rank. 

The court is then proclaimed open, and the parties in 
the cause are introduced. 

In those cases where the court may desire to forbid 
the jmblication of the proceedings, the president gives 

* Attorney-general's opinions, Januaiy Slst, 186*7. 
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nonce to that effect ; and a military man might be tried 
for disobedience of orders, should he publish any por- 
tion of the same after such prohibition. 

Order Read, Ac. The order convening the court is 
now read by the judge advocate, and if the latter be 
appointed by a special warrant, or if subsequent orders 
have changed the original detail, they will likewise be 
read, in an audible voice, within hearing of the prisoner. 
The judge advocate then asks the prisoner whetl\er he 
objects to be tried by any of the members present 
named in the order, and if so to present his cause of 
challenge. Peremptory challenges not being permitted, 
the accused must state his reasons in writing, or they 
may be recorded, as stated, by the judge advocate. 
Where two or more members are challenged, they must 
be objected to in the order of their rank, conmiencing 
with the senior, one member being challenged at a time, 
and each individual case settled by the court before en- 
tering upon another. In all cases where the vote is 
equally divided, the decision is given in favor of the 
party challenging. 

Charges. When all the objections have been acted 
upon, and there remains a legal number of members 
" competent to proceed with the trial, the charges and 
specifications preferred against the prisoner are read for 
the information of the court. This, though not the 
practice of courts-martial, is deemed essential, as it for- 
mally brings before the court the matter^ touching 
which they are about to swear that they will weU and 
truly try and determine. 

The officer who appoints the court finds the "true 
bill" of indictment, but the judge advocate, as prosecu- 
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tor for the United States, lias official right to make the 
charges technically correct When, however, in the judge 
advocate's opinion the facts specified constitute one 
oflfence, and in the opinion of the convening authority 
they constitute another, it becomes a question as to 
whose opinion shall govern. 

" In recent orders from the head-quarters of a depart- 
ment, the arraignment and consequent trial of certain 
named soldiers, before a general court-martial, ordered 
' for the trial of such persons as may be properly brought 
before it,' is pronounced illegal^ as ^ not having been au- 
thorized by the department commander' — the charges 
not having been forwarded from department head- 
quarters, but preferred on the spot. 

" It is not deemed safe, or consistent with the interests 
of military discipline, to allow this ruling to pass, unques- 
tioned, into a precedent. 

" The orders were in the usual form, nor limited by 
any accompanying instructions. Under such orders, it 
has been the long-standing and general practice of the 
service, for a court-martial, in its discretion, to try offend- 
ers against whom charges are presented, through the 
judge advocate, by the highest authority on the spot. 
The custom seems as reasonable as convenient, and can 
only be questioned by a negative inference from the 
silence of the law. It invades no rights, but protects 
the right of speedy trial It saves expense, empties the 
guard-house and makes punishment effective by prompt- 
ness. 

" Should the authority instituting a court-martial dis- 
regard these considerations,. and limit the court to the 
trial of certain named cases or of a certain class of cases, 
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a specific form of order should then be used to express 
its intentiona"* 

Additfonai Ctaarget. The convening authority is not 
only competent to alter and amend the original charges, 
at any time, antecedent to the arraignment, but also to 
prefer additional charges and specifications against the 
prisoner. The latter has the right to due notice of the 
additional charges, as well as to any material alterations 
in the original ones, before being called to plead. Sub- 
sequent to the arraignment, no additional charges can 
be entertained, either referring to the points in- issue or 
to a distinct offence. This is based upon the practice 
of courts-martial, and on the very words of the oath 
taken by each member: "You will well and truly try 
and determine, according to evidence, the matter tww 
before you." For any offence committed either prior or 
subsequent to his arraignment, unconnected with the 
subject matter in issue, the prisoner is certainly amenar 
ble ; but the offence must form the subject of a separate 
charge and specification, and the trial be distinct — ^tried 
by the same, or by another court-martial. The follow- 
ing bears directly upon this subject. 

" The action of the court in declining to try the addi- 
tional charges against (the prisoner), on the ground that 
he had already been tried by the court, and that aU the 
means of punishment at its disposal had been exhausted 
in the sentence passed at that trial, is not approved. 
The accused was amenable to trial — subject to the legal 
limitation — ^while he remained in the service, and he 
was entitled to it as speedily as possible. The court 
coidd not know, in anticipation of the orders of the 

* 0. 0. No. 7, Head-Quarters of the army, May 20th, 1857. 
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reviewing authority, ttat the first trial would not result 
in the prisoner's continuance in service ; neither could 
it assume that the trial of the additional charges would 
not result in an acquittal"* 

Court Sworn. The accused being in attendance, the 
judge advocate proceeds to administer the oath as pre- 
scribed by the 69th article of war; after which the pres- 
ident swears the judge advocate. 

TTie record mu^t show that the court was organized 
as the law requires; that the court and judge advocate 
were dvly sworn in the presence of the prisoner ; that he 
was previously asked whether he had lany objection to 
any member, and his answer thereto. A copy of the 
order appointing the court, will be entered on the record 
in each case. 

It was declared in the case of Peter Clark, a seaman 
in the navy, that the proceedings were " irregular and 
void," because it did not appear on the record that the 
judge advocate had been sworn agreeably to the law. 
" The maxim well applies, that that which does not ap- 
pear should be considered as not existing ; and when it 
is considered that he is to keep the record of the evi- 
dence given, and the proceedings of the court ; and that 
upon this evidence and proceedings as recorded by him, 
the fate of the accused is ultimately to be decided, every 
reflecting mind would concur in saying that the fidelity 
of this officer should be secured by the usual sane- 
tions,"f 

It was also decided in the case of Midshipman Guthrie, 
that the justice and propriety of administering the oath 

* 0. No. 20, Head-Quarters Department of Texas, June 6th, 1856. 
f Attomey-general's opinions, Dec. 24th, 1838. 
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to the judge advocate, are not less apparent than its 
necessity in point of law * 

And again ; by the 69th article, it is required that 
the members of the court shall take an oath " well and 
truly to try and determine, according to evidence, the 
matter now before you, between the United States of 
America, and the prisoner to be triedP On this point 
the record is sUent ; it does not show that the members 
composing the court, acted under the ohligatioiis of an 
oath, as the law requires shall be the case. It is not 
presumable that so essential a circumstance was over- 
looked by the court ; but be this as it may, it is a mat- 
ter not open to explanation and proof The law requir- 
ing that the court shall act upon oath, that it was so 
done must be rendered manifest by the record itself, and 
can be made apparent in no other way. In this view, 
then, the proceedings are defective; so much so, that a 
judgment cannot be pronounced upon them.f 

In regimental and ga/rrison courts-martial, there being 
no judge advocate appointed, the junior member, who 
is also recorder, administers to the members, himself 
included, the same oath that is prescribed for the 
members of a general court-martial ; and as this oath 
enforces secrecy, the recorder does not take the par- 
ticular oath prescribed for the judge advocate. 

Whenever the same court-martial tries more prisoners 
ihcm oney and they are arraigned on separate and dis- 
tinct charges, the court is to be sworn at the commence- 
ment of each trial, and the proceedings in each case will 
be made up separately. / 

* Opiniona, June 9th, 1840. 

f War Department, Sept 29th, 1829. 
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K the prisoner or judge advocate desire a postpone- 
ment of the trial, the application must now be made. 
It is essential that courts-martial should have a thor- 
ough knowledge of the matter to be investigated, and 
have assumed the judicial character by being sworn, be- 
fore deciding on the necessity of delaying proceedings. 
Circumstances may arise during the progress of the trial, 
when a temporary adjournment, even to the extent of 
several days, might materially further the proper devel- 
opment of the case, still, if practicable, all applications 
shoul^ be made prior to the arraignment. 

€oun§eL At this stage of the proceedings, though it 
may be permitted at *any time, the accused makes his 
request for the privilege of introducing his counseL 

Arraignment. The charges and specifications are now 
read to the prisoner, in open court, by the judge advo- 
cate, who arraigns him in the following terms : " Cap- 
tain A. B., — regiment of , you have heard the 

charges and specifications preferred against you ; how 
say you — guilty or not guilty ?" The pleas are made to 
the specifications to each charge in their order, and then 
to each charge. 

Pleas. The ordinary plea is, not guilty, but the ac- 
cused may plead in bar of trial, or plead guilty, or stand 
mute. 

standing Mate. When a prisoner, arraigned before a 
general court-martial, shall, from obstinacy and deliber- 
ate design, stand mute, or answer foreign to the purpose, 
the court may proceed to trial and judgment, as if the 
prisoner had regularly pleaded not guilty.* 

In all cases where the prisoner does stand mute, it is 

* 70tli article of war. 
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the duty of the court to determine, before proceeding to 
trial, whether this is not the result of obstinacy or delib- 
erate design. The court may find that the prisoner is 
insane, in which case no further proceedings can be had, 
and the court must assign the insanity as a reason for 
not continuing the trial And if, at any time during 
the trial, it appears that the prisoner is insane, all far- 
ther proceedings must cease for the same reason. If the 
prisoner is found mute hy the visitation of God^ the 
court will proceed with the trial only when the prisoner 
is of competent intelligence, and can be made to under- 
stand the proceedings and evidence, and can also com- 
municate, by means of writing or conventional signa 
Still it is a point yet undetermined, whether judgment 
of death can be given against one who hath never plead- 
ed, and who can say nothing in arrest of judgment.* 

Pleading OnUty. K the prisoner pleads " guilty" in 
open court, no evidence can be taken on the part of the 
prosecution, because no jssue is made. Every thing al- 
leged is admitted, and evidence is only needed for de- 
ciding a matter in dispute. Such a plea, however, nei- 
ther precludes on the part of the accused the production 
of evidence as to fact and character, nor is it a bar to his 
making a written defence in extenuation of his offence, 
or in mitigation of punishment. The object of his plea 
may be to confine the notice of the court to the alleged 
crime as it stands on the face of the charge, and he has 
a right to any benefit flowing therefrom. Having plead- 
ed guilty, the accusation may be considered as virtually 
proved and the prosecution closed, as by the constitu- 
tion, a confession in open court — ^for treason, the most 

« 4 Blackstone, p. 624. 
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flagrant political crime — ^is held to be equivalent to the 
testimony of two witnesses. The practice of our courts 
now is, to warn the accused of the consequences of such 
a plea, and to admit all evidence on his part in mitigar 
tion or explanation of his conduct, whether as to fact or 
character. The right of cross-examination, of course, 
exists on the part of the prosecution. 

Where the prisoner pleads guilty to the specificationa^ 
but not guilty to the charge, no evidence is admitted to 
prove the allegations contained in the specification, be- 
cause they are not denied. The prosecution may, by 
argument, attempt to show that the allegations admitted 
by the prisoner do prove the crime charged.* As in 
the case of pleading guilty to the whole accusation, the 
accused may introduce evidence to excuse or palliate his 
conduct. The accused may also plead guilty to certain 
portions of a specification, and not guilty to the remain- 
der of it. 

Pleas in Bar of Trial. These may be, either to the 
jurisdiction of the court, or what are termed special 
pleas. 

To tiie Jurisdiction. A prisoner pleading to the juris- 
diction of the court, may allege that he is no soldier, or 
not amenable to a court-martial; or that he, being a 
soldier, is arraigned before a court-martial for a civil 
crime; or brought for trial before an inferior court, for 
a crime made cognizable by a general court-martial under 
the articles of war; or arraigned before a court not legally 
constituted either as to the authority which convened 
it, or as to the number of its members; and for these 
causes may take exception to the jurisdiction of the 

* O'Brien, p. 251. 

Digitized by VjOOQIC 



THE TRIAL AND ITS INCIDENTS. 97 

court-martial. Wien these or like causes exist to make 
the jurisdiction doubtfol, the accused should plead ac- 
cordingly. 

Speeiai Pleas. A special plea in bar of trial, presents 
to the court a reason why the accused should not be 
called on to answer to the charge, nor be tried for the 
offence alleged. 

Ist. A former acquittal, or a fbrmer convietion before 
any court-martial of competent jurisdiction. These are 
made valid pleas in bar, and are authorized by the last 
clause of the 87th article of war, which enacts that no 
officer, &c., "shall be tried a second time for the same 
offence," and by article V., Amendments to the Consti- 
tution, which provides that no person shall be " subject 
for the same offence to be twice put in jeopardy of life 
or limb," 

The plea of autrefois acquit^ or a former acquittal, is 
grounded on this universal maxim of the common law 
of England — ^that no man is to be brought into jeopardy 
of his life more than once for the same offence. The 
plea oi autrefois convict^ or a former conviction, /<9r the 
scmie identical crimen though no judgment was ever 
given or perhaps will be (being suspended by the ben- 
efit of clergy or other causes), is a good plea in bar to an 
indictment. Yet in many instances, where, contrary to evi- 
dence, the jury ha/oe found the prisoner guilty^ their ver- 
dict hath been mercifully set aside, and a new trial grant- 
ed, &c. But there hath been, yet, no instance of granting 
a new trial, where the prisoner was acquitted on the first* 

Prom this it follows, that former acquittals and con- 
victions are valid pleas in bar of trial, and that a second 

* Blackstone, 4, p. 336. 
7 
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trial on charges upon which he has been previously con- 
victed, can only be ordered and held for the benefit of 
the prisoner and upon his own motion. The law was 
devised purely for his benefit, and can never by any 
possibility operate against him. It must also be consid- 
ered that the plea is his privilege, to be exercised or not 
at his own pleasure, and if the accused makes no use of 
it, the court cannot take cognizance of it in order to bar 
the trial. The plea of the prisoner alone can put the 
previous trial in issue, otherwise the action of the court 
cannot be judicially directed to it. 

The question arises, wJuit constitutes a former acquit- 
tcH or former cmiviction ? Formerly it was considered 
to be nothing more or less, than the trial and conviction 
or acquittal of an officer, non-commissioned officer, sol- 
dier, or follower of the army, by a legally constituted 
court-martial of competent jurisdiction, with the " con- 
firmation" of the reviewing authority.* 

Recent decisions seem to have somewhat modified, on 
principle, the old laws of the books, or text writers on 
autrefois convict and autrefois acquit At one time 
verdict upon good indictment was required. At the 
present day verdict is not necessary. It is sufficient^ if 
the ac(yubsed has been put on trial on a valid indictm^enty 
if he has pleaded and been given in charge to the jury ; 
and if there he no valid^ legal objection to proceeding to 
judgment If mere "disapproval" by the reviewing 
authority could annihilate the trial, or, after the prosecu- 
tion had begun, new trials could be ordered indefinitely, 
the fate of the accused would remain unprotected in the 
hands of an unscrupulous superior, who, by packing a 

♦ Opinions, Sept. 14th, 1818, and G. 0. No. 2, War Dept., Jan. 13th, 1844. 
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court to do his bidding, might bring to undeserved pun- 
ishment the most innocent of his inferiors. 

In Captain Van Bokkelin's case, the court found him 
guilty of the 1st and 2d charges^ and sentenced him to 
be cashiered ; these charges being sustained by the plea 
of the accused, and by the evidence of the prosecution. 
But it appearing that the court had rejected legal evi- 
dence offered by the defence, in refusing to allow the 
witness to be sworn upon evidence which did not go to 
his competency at all, and which, even as going to his 
credibility, was not in legal form, the secretary of war 
decided that the accused was entitled to a new trial for 
the benefit of the evidence ruled out, should he claim 
it. " He will therefore be allowed to say whether he 
abides the verdict and sentence on the 1st and 2d 
charges, or claims a new trial on them." The accused 
demanded a new trial on them, which was granted, and 
the court found him guilty of both charges, and sentenced 
him to be cashiered; which sentence was confirmed by 
the President of the United States.* 

A new trial cannot, then, be ordered, urdess for the 
benefit of the accused and upon his own motion / and, as 
a general rule, ths mere arraignment and pleading upon 
the same charges before a court-martial, is a valid plea 
in har of another trial for the same offence, 

A distinction must here be made, however, between 
the illegal act of a legal court, and the act of an illegal 
court. In the former case, the accused cannot be again 
put upon his trial for the same offence ; in the latter he 
can, because the act of an illegal court is void, being 
the act of no court at alL 

♦ G. 0. Na 18, War Department, May 8th, 1861. 
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A mere arrest of an officer and his discharge without 
trial, is not a valid plea in bar. In the case of Lieuten- 
ant Gassaway, who was tried in July, 1819, he pleaded 
in bar, a former arreet on the same charges and a dis- 
charge without trial His plea was not well founded, as 
appears by the opinion of Mr. Attorney-General Wirt, 
who states that the fifth amendment to the constitution 
provides that no person shall be subject for the same 
offence, to be twice put in jeopardy for life or limb. 
But a mere arrest, even in cases punishable in life or 
limb, is not considered as constituting this jeopardy. 
The principle is derived to us immediately from the 
common law. It is a maxim of this law, that a man 
shall not be brought into danger of his life more than 
once for the same offence ; but to give the benefit of this 
maxim, it is necessary that he should have been actually 
acquitted or convicted on a former trials and the record of 
this fact must be produced.* 

I A former acquittal or conviction of an act, by a civil 
courts is not a good plea in bar before a court-martial 
on charges and specifications covering the same act. 
The whole ground is covered by the incidents of the 
trial of Captain Howe. He was charged with " conduct 
prejudicial to good order and military discipline," in 
cruelly beating, kicking, and maltreating a private 
soldier belonging to his command, on the 6th December, 
1839, and with this aggravation, " all of which cruelty 
did cause the death of said private, James Jones, of 
troop G, 2d dragoons." 

The court-martial convened in April, 1840. The 
second special plea in bar of trial, presented by the 

♦ Opinions, voL L, p. 294. 
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accused, was to the eflfect that the charges against him 
were not proper to be tried by a court-martial, but only 
by a civil court, and that the offence, if committed at all, 
was committed within the county of St. John's, E. R, 
and that the superior court of the eastern district of 
Florida had jurisdiction in said offence. The court sus- 
tained this second plea, and decided that they could not 
take cognizance of the offence for the trial of which the 
court was convened. The commanding general disap- 
proved this decision, inasmuch as the unmilitary conduct 
charged ought to have been tried by the court-martial, 
leaving the homicide to be tried by the civil tribunal. 
Out of respect to the civil authority, the commanding 
general deemed it proper to suspend aU proceedings in 
the case, until the decision of the civil court should be 
made known. Captain H. would, notwithstanding, b* 
subject to trial before a court-martial for any breach ' 
the military law.* 

On the 20th October, 1841, Captain H. was tried h. 
fore the court of Florida, upon the indictment for man- 
slaughter which had been found against him, and was, 
by the verdict of the petit jury and the judgment of the 
court, thereof acquitted. 

The court-martial having been suspended in its pro- 
ceedings, and the impediment to the further military 
prosecution — ^the officer being in custody of the civil 
authorities at the time — ^having been removed, the court 
was ordered to reassemble, and met on May 10th, 1842. 
The accused now pleaded in bar, his arraignment, trial 
and acquittal, on the before-mentioned indictment for 
manslaughter, showing an authenticated transcript of 

* 0. 0. No. 25, Head-Quarters of the army, May 22d, 1840. 
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the record of the trial and acquittal, in the court of 
Florida. The court-martial would not admit the valid- 
ity of auch plea^ and proceeded to trial. The accused 
was found guilty, and sentenced to be suspended from 
rank, pay and emoluments for twelve calendar months. 
The proceedings, finding and sentence were duly ap- 
proved and carried into execution. 

In his comments, the attorney-general says: "As- 
sault and battery, and homicide, are violations of the 
municipal laws of the place where committed, to be 
tried and punished by the proper tribunal of the state 
or territory whose peace is broken and laws offend- 
ed." But the same acts being done by an officer or sol- 
dier of the army of the United States, over and above 
the breach of the local law, is a breach also of the law 
of the United States, a violation of the rules and arti- 
cles for the government of the armies of the United 
States. In such a case, the offender is punishable both 
as a citizen, subject to the municipal law of the place, 
and also as a soldier, or officer, subject to the military 
law of the United States. 

Such double accountahility to two different jurisdic- 
tions and to different and double punishments, for the 
same act, making two different offences, is settled to be 
lawful by the decisions of the Supreme Court of the 
United States, in the case of Moore vs, the state of Illi- 
nois. That is to say, the rule of the military law which 
decides that an officer or soldier, though tried, on the act 
of killing his superior officer, for murder by the civil 
magistrate, is not the less triable afterward for mutiny 
by the military law, is in complete accordance with es- 
tablished rules of common civil jurisprudence. This 
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case disposes of the question of autrefois acquit^ or of 
(mtrefois cofwict at common law, or of double jeopardy 
of life and limb, for the same offence, in the amendments 
of the constitution; for the courts say unequivocally, 
that when an act offends against two jurisdictions, and 
has distinct criminal relations by each, " either or both" 
of the jurisdictions may punish the act, it being the 
case of punishment of two offences, not of two punish- 
ments for one offence.* 

Analogous to the plea of autrefois convict, is the fact 
of having hQen previoudy punished for the same offence. 
Such a plea in our service must be considered, at best, 
of doubtful validity, as no superior in the army is em- 
powered to punish an inferior without due process of 
law ; and the assumption and exercise of such authority 
over an inferior could do no more than influence the 
court toward the infliction of a lenient sentence, in the 
event of conviction. Were a commanding officer em- 
powered by law to inflict certain kind and degree of 
punishment for certain specified offences, the exercise of 
this power would constitute a valid plea, unless fresh 
circumstances, previously unknown, rendered the punish- 
ment inflicted not at all commensurate with the increas- 
ed gravity of the offence. 

2d. A imrdon may be pleaded in bar of trial ; if full, 
it at once destroys the end and purpose of the charge, 
by remitting that punishment which the prosecution is 
calculated to inflict.t 

After the termination of the Mexican war, the Presi- 
dent directed it to be announced " that deserters from 
the army, at large, may peaceably return to their homes 

* Gushing, April 7th, 1854. f Blackstone, 337. 
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without being subject to punishment or trial on account 
of such desertion.* 

A case is cited by Sinimons,f in which the court were 
of opinion that the forgiveness of the prisoner, by his 
commanding officer, of this same crime of desertion now 
preferred against him, and the prisoner having been or- 
dered to duty subsequent to such forgiveness, did 
amount to a pardon ; which opinion was confirmed by 
the field-marshal. 

3d. The prisoner may plead in bar, the statute ofitm- 
Itation, prescribed by the 88th article of war in these 
words : " No person shall be liable to be tried and pun- 
ished by a general court-martial for any offence which 
shall appear to have been committed more than two 
years before the issuing of the order for such trial, un- 
less the person, by reason of having absented himself, 
or some other manifest impediment, shall not have been 
amenable to justice within that period." When this 
plea is preferred by the accused, it is decisive, unless 
the prosecution can show that the prisoner Was not amen- 
able to justice within the time limited, by reason of 
absence or other manifest impediment. 

In the case of Captain Howe, a plea of this kind was 
made, which was overruled by the court. The facts 
were these : a general court-martial was ordered on the 
10th of April, 1840, within seven months after the of- 
fence had been committed, to try the charges, <fec.; and 
the accused pleaded in bar certain proceedings against 
him, for the same act, pending before a civil court, thus 
himself showing to the court-martial the impediment 
that existed. The action and proceedings of the court- 

♦ G. 0. No. 35, War Department, July 6th, 1848. f Page 217. 
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martial were suspended because of that impediment, . 
which was not removed until the 20th of October, 1841. 
On the 2d of March, 1842, the trial of Captain Howe 
was ordered to be proceeded with, by the reassembling 
of the court-martial on the 10th of May, then next, 
which was done accordingly. 

The prosecution was therefore ordered in four months 
and four days after the impediment was removed, mak- 
ing less than eleven months of delay in prosecuting the 
offence ; and the court therefore decided that the prose- 
cution was within the exception and saving of the statute, 
which decision was affirmed by the commanding general 

The attorney-general states that the suspension of the 
proceedings, because of the pending indictment before 
the court of Florida, and the respect so paid to the civil 
magistrate and civil proceedings, were justified by the 
33d article of war, as also by precedents, sound reason, 
and a just principle, that the military authority should 
respect and await an instituted proceeding of the civil 
authority, in cases where they have concurrent jurisdic- 
tion over persons who have offended against both the 
municipal law and the military law. 

So long as the civil magistrate holds the party in ac- 
tual jihysical custody, he holds him rightfully ; and the 
military authorities are bound to aid him in this respect. 
But if the party escape from the sheriff, or if he be re- 
leased on bail, or if he be tried and acquitted, or if he 
be tried and convicted, in each of these cases, so soon as 
he leaves the manual custody of the civil magistrate, he 
reverts to the authority of his military superior. In all 
the predicaments of life, he continues to be ^ vexiUo. 
Th^ sacramentum militare clings to him indissolubly, 
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until he is discharged by death, or by the lawful act of 
the President. 

Where the accused makes his plea hut waives it^ and 
insists on his trial, the court-martial cannot enter upon 
it. In reference to this point, the attorney-general ob- 
serves : " That the prompt prosecution of offences was 
considered as essential to the general discipline and 
moral purity of armies ; that the design of the rule was 
to discourage that ill-judged lenity which is so well 
calculated to destroy the efficiency of an army, &c. 
The rule, therefore, being bottomed on these grounds of 
public policy, I don't think that it is competent to an 
individual to waive it ; or that a court-martial can pro- 
ceed, even at the application of the aiTested party, to 
examine into offences of more than two years' standing 
previous to the order summoning the court, unless the 
prosecutor can show that the party accused, by reason 
of absence or other manifest impediment, had not been 
amenable to justice within the time limited by tne arti- 
cle."* 

4th. The accused may also plead a total or partial 
want of speciflcatlon to the charge as to matter, or as to 
time, where time is an essential ingredient of the offence, 
or necessary to fix the identity. This plea can be made 
on the ground that the specification was entirely want- 
ing, or that, being couched in such vague terms and not 
pointing to any specific crime, it did not admit of a part- 
icular defence ; and that, moreover, it could not pennit 
the plea of this previous trial in bar of another prosecu- 
tion for the same identical offence. K admitted, the 
plea would not bar a trial upon charges where the facts 

* Wirt, July 25th, 1820. 
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were specifically set forth, and for this reason such ob- 
jections are usually reserved until the defence, or are 
made the subject of remark subsequent to pleading, 
since the course of the prosecution would elicit the facts 
that were intended to cover the charge, and the finding 
of the court would save the accused from a second trial 
for the same offence. 

Where the court has entered on the investigation, the 
total xoant of specification may be urged as good and 
sufficient reason for declining all defence, and would 
render the proceedings of none effect, as under the cir- 
cumstances no sentence could be enforced. Simmons 
cites a case, where the accused pleaded " Not guilty. I 
do not know what crime I am tried for," to the charge 
of " disgraceful conduct, he having been repeatedly guilty 
of offences by which he is deemed unworthy to remain 
in his majesty's service." The court, however, found him 
guilty, and recommended him to be discharged, &c. The 
decision of the judge advocate general was, that the 
charge was so absolutely defective in all legal respects, 
that it was impossible to confirm a finding of guilt there- 
on ; and that he considered any revision of the sentence 
out of the question, as no sentence of punishment could 
be properly adjudged or enforced upon a charge not sup- 
portable by law. 

5 th. The prisoner may make a plea In abatement, 
which is usually a misnomer, or false addition. The 
court is competent to permit the flaw or error to be cor- 
rected, upon the representation of the accused; "for it 
is a rule upon aU pleas of abatement, that he who takes 
advantage of a flaw must, at the same time, show how 
it may be amended."* In case of a misnomer, the pris- 

* 4 Blackstone'fl Com., 334. 
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oner is bound to give his real name, and the charges as 
corrected, or new charges made according to his aver- 
ments, may be tried by the court. The effect of this 
plea is, to delay the proceedings. 

The same may be said of a plea made because tw copy 
of charges was furnished the prisoner, or that there is a 
material variance between the copy furnished him and 
that upon which he is aiTaigned. In either case the 
proceedings will be delayed, to allow proper time for 
the prisoner to prepare to meet and defend himself from 
the accusations. 

Form* In making these pleas there is no special form 
required by courts-martial. The prisoner states his plea 
in writing, or his verbal statement is taken down by the 
judge advocate. In all cases, when necessary, the pris- 
oner is of right permitted to call up evidence to sub- 
stantiate his objections, and is also at liberty to address 
the court. The prosecution may bring in rebutting evi- 
dence, and is entitled to a reply. All this goes upon 
the record. 

Where the plea is not admitted by the court, the pris- 
oner has still the privilege of pleading to the general 
issue, guilty or not guilty. Should he adhere to the 
unadmitted plea, and refuse to plead guilty or not guilty, 
the court will proceed as if he had stood mute, or plead- 
ed not guUty. 

Wot Oniity. The most usual plea offered is, " Not 
guilty," upon which the trial proceeds. The pleas are 
always recorded. 

witneMes. The judge advocate now calls in his first 
witness, and, if necessary, clears the court-room of all 
persons who may have been summoned, as it is a general 
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rule to exclude all such on both sides, during the exam- 
ination of any witness. 

Previous to the introduction of the first witness, the 
judge advocate may open the case by such a atatement 
of its merits and view of the evidence as he may deem 
expedient, restricted, however, to language perfectly re- 
spectful to the court, not foreign to the charges, and not 
reproachful to the accused. This method of opening the 
trial is almost unknown in the practice of our courts- 
martial, and should only be resorted to when the in- 
tricacy of the case demands a prefatory statement that 
will cause the testimony to be better appreciated and 
more easily applicable. This statement must appear, in 
full, upon the record. 

When the judge advocate intends to request the a*- 
sistance of the person who has preferred the accusation, 
the latter, if also a witness, should be the first examined, 
and his examination should be so complete as to pre- 
clude the necessity of calling him to testify again after 
he has heard the testimony of other witnesses. Cases 
may occur where, after having heard some or all of the 
evidence, a person may be called as a witness. This fact 
does not render him incompetent, though it may affect 
his credibility. 

Gampetency. When a witness is produced, any ob- 
jection to his competency ought to be stated before he 
takes the oath. 

The witness is sworn by the judge advocate, and his 
name, rank, regiment, or corps, or distinctive condition,, 
is recorded at length, so that he may be readily identi- 
, fied by the description. 

The examinoMon of witnesaee is invariably in the 
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presence of each member of the court, because the coun- 
tenance, looks, and gestures of a witness add to, or de- 
tract from the weight of his testimony. The witnesses 
are sometimes directed to give a narrative of what they 
know in relation to the matter under investigation, as 
affording in many cases the most natural method of de- 
tailing the circumstances and facts in the order of time, 
thus presenting a clear and consistent statement. The 
usual and preferable mode of conducting the examiner 
tion, however, is by interrogation — by question and an- 
swer — as being the more certain, direct, and searching 
means of eliciting evidence. 

All evidence whatever should be recorded on the pro- 
ceedings, in the order in which it is received by the 
court, and, if possible, in the very words of the witness. 
Should the judge advocate use his own language, he 
constitutes himself the judge of the shade of meaning 
intended, and may not convey the proper idea to the 
minds of the members, or to the reviewing authority. 
It is best, therefore, to record the very words and pecu- 
liarity of expression, for the benefit of those who are to 
decide on the evidence. If there be any doubt as to 
the idea intended, the necessary explanation must be 
elicited from the witness himself. 

A witness may refresh his memory by referring to a 
memorandum of facts that he may have made, but this 
does not permit his reading a written statement of the 
testimony he is to give. The opposite party, when 
.cross-examining, must be allowed to inspect the memo- 
randum used by the witness. 

Where the witness is too iU to attend the court, the 
latter may adjourn to the room of the former to receive 
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his evidence, but the whole court must attend for that 
purpose. This, of course, would only be done where the 
witness was at a convenient distance, as at the same post 
where the court is convened. 

]>6poiition. On the trial of cases not capital, before 
courts-martial, the deposition of witnesses not in the line 
or staff of the arrhy, may be taken before some justice 
of the peace, and used in evidence ; provided the prose- 
cutor and person accused are present at the taking of 
the same, or are duly notified thereof.* 

The 74th article of war by providing, under certain 
restrictions and in cases not capital, that depositions 
may be taken, negatives their allowance in other cases ; 
and the existence of the provision sufficiently proves 
that without it, such testimony would not be compe- 
tent, even in those minor cases.t 

€onipuisoi7 Attendance. Officers and soldiers, and 
other persons connected with the army may be com- 
pelled to appear before a court-martial ; and the above- 
quoted article supplies to some extent the deficiency of 
law in this regard ^vith respect to non-military persons, 
by providing that their testimony may be taken by de- 
position. Why compulsory' process is not permitted in 
the case of civilians, arises very naturally from the ex- 
cessive jealousy of the military state that has always 
existed in free governments, and the repugnance of a 
free people to be brought under military control even 
in the cause of justice and right. It is indirectly but 
another proof of the entire subordination of the mili- 
tary to the civil power. 

The custom has obtained of reading the charges and 

* 74th article of war. f Attorney-general's opinions^ June 30th, 1830. 
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specifications, or portions of them, to a witness as soon 
as he is sworn, and prior to his examination. This is 
most objectionable as a rule, and is in direct variance 
with the practice of civil tribunals, which, by analogy, 
are our safest guides in the absence of law or reguUtion. 
Whenever the reading of the specification may operate 
as a leading question to the witness,* either as to time, 
place, or particular words and expressions, it should of 
necessity be omitted ; and as it is difficult to draw the 
distinction between cases in which this method should 
be observed or omitted, the rule should be fixed that all 
examinations of witnesses be by interrogation, and that 
the specifications be read to him and he put on a narra- 
tive, only in clear and unobjectionable cases, and as rare 
exceptions to the general rule. 

All questicma to a witness are reduced to writing by 
the individual originating them, whether he be the judge 
advocate, the accused, or a member of the court. The 
question is read aloud and entered upon the record by 
the judge advocate, and if no objection be made to it by 
the opposite party or by the court, it is addressed to 
the witness. Either party and any member of the court 
may object to the putting of any question that is pro- 
posed, and whenever objection is made, the court is 
cleared and a majority of votes determines whether or 
not it shall be put. If the question is rejected it shall 
not be expunged from the record, except by permission 
of the court and with the consent of both parties, but 
shall appear in the proceedings with the decision of the 
court thereon. 

In all cases the court must have the statements for 
and against the propounding of a question, recorded for 
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the information of the reviewing authority; but the 
court may decline receiving any protest against any of 
its decisions. When the judge advocate considers a 
question as too objectionable to be read in the hearing 
of the witness, his duty is, to ask the court to be cleared 
before reading it, and have their decision upon it, as 
witnesses may be instructed by improper questions, even 
when not admitted. 

A question put hy the court cannot be objected^to by 
either party, as the court is the sole judge of what evi- • 
dence is to be admitted or rejected ; and neither party 
can insist on a question being put, that has been reject- 
ed — the decision of the court being final A question 
put by an individual member, if accepted, is recorded 
as by the court ; if rejected, as by a Tnember. 

The witness being sworn, the party who produces 
him, proceeds with the examination which is called the 
examination in chief ; the opposite party then examines 
him in what is styled the cross exarniinatioih ; the party 
that introduced the witness can question him upon such 
points as the opposite party may have touched upon, — 
this is called the re-exam^ination. It is customary and 
best for the court to defer questioning the witness until 
after his entire examination by both parties has been 
concluded, although the court is competent to question 
at any time. It is essential to the regularity of the pro- 
ceedings of a court-martial, that this mode of examining 
witnesses be strictly adhered to, as indiscriminate ques- 
tioning is apt to confuse the witness and perplex the case. 

Pending his examination, the witness has a right to 
explain the evidence he has given, but entries already 
made in the proceedings are not, as a consequence, to 
8 
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be erased or expunged; and the court may c^ upon 
him to explain any doubt that may arise after his exam- 
ination has closed. When deemed necessary by the 
court or desired by a witness, the record of his evidence 
when completed ia read over to him immediately before 
he leaves the court, and he is desired to correct it if 
erroneous,, and any remark or explanation is entered on 
the proceedings ; but the testimony should not be read 
to hiij^, or he be permitted to refer to it, when under or 
previous to cross-examination, as such a course might 
defeat the very ends and purposes of a cross-examina- 
tion. No erasure or obliteration is permitted under any 
circumstances, as it is absolutely necessary that the 
reviewing authority should have the most ample means 
of judging, both of discrepancies in the testimony of 
witnesses and of incidents that have been made the sub- 
ject of comment by either party. Immaterial questions, 
or such as have been put inadvertently and answered, 
might be eaypunged^ the parties not objecting, but it is 
not advisable to follow such precedents. It is best to 
make a minute of the sense of the court on the matter 
inadvertently admitted, for the benefit of the reviewing 
authority. After having left the court, and even on a sub- 
sequent day, a witness may request to be readmitted in or- 
der to correct or amend the evidence he may have given. 

Should the prisoner, having closed his crbss-examinar 
tion, think proper subsequently to recaU the prosecu- 
tor's witness in his defence, the witness will then be 
subject to cross-examination by the prosecution. 

Although either party may have concluded his case, 
or the regular examination of a witness, yet, should a 
material question have been omitted, it is usually sub- 
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mitted by the party for the consideration of the court, 
who generally permit it to be pnt.* 

During the prosecution, aU the tssimuyny in substan- 
tiation of the charges and specifications must be pro- 
duced, and no further evidence shall be permitted in 
proof of the facts specified, after the prosecution is 
closed. The protection to the prisoner of his particular 
line of defence, demands a rigid adherence to this rule. 

When, the prosecution is closed^ the judge advocate 
must enter upon the record a minute to that effect. 

Defence. The accused then enters on his defence, 
but before proceeding he may deem it essential to have 
a day or two for preparation, which is always granted 
by the court at his request. He then begins his defence 
by first examining his witnesses, reserving his address 
to the conclusion of such examination ; or he may pre- 
mise the examination of ^vitnesses with a statement of 
those defences which he means to support by evidence, 
deferring his remarks on the address and testimony 
offered on the part of the prosecution, until after the 
examination of his own witnesses. 

The above is strictly in accordance with the customs 
of courts-martial ; that is, vto close with the prosecution 
upon the entire matter in issue, before calling in wit- 
nesses for the defence. Where, however, the charges 
and specifications to be investigated are exceedingly 
voluminous, and the hearing of the testimony requires 
a considerable length of time, a departure from the 
usual mode of proceeding may be justified for obvious 
reasons, and the court may order the production of the 
evidence on each separate charge, as far as practicable, 

* Simmons, p. 226. 

Digitized by VjOOQIC 



116 MILrrABT LAW AND COUBTS-MABTIAL. 

before proceeding with the next. This would simplify 
the deliberations of the court, and the labors of the re- 
viewing authority, as the evidence on the part of the 
prosecution and defence would thus be brought in jux- 
taposition.* 

Address. The prisoner having finally closed his ex- 
amination of witnesses, may request reasonable time for 
the preparation of his written defence. He offers in 
this address such statement or argument as he may 
deem conducive to weaken the force of the prosecution, 
by placing his own conduct in the most favoraJ)le light. 
He has a right to construe the evidence adduced in any 
way, to draw any deductions fix)m it, and to explain all 
that may seem to bear against him by argument from 
facts established, but he has no right to testify for him- 
self by statements not supported by the testimony be- 
fore the court, or to introduce documents or other evi- 
dence which he has neglected to present at the proper 
time. The utmost liberty consistent with the interest 
of parties not before the court, and with the respect due 
to the court itself, should at all times be allowed the 
prisoner. As he has an undoubted right to impeach, 
by evidence, the character of the witnesses brought 
against him, so is he justified in contrasting and remark- 
ing on their testimony, and on the motives by which 
they or the prosecutor may appear to have been influ- 
enced. All coarse and insulting language is, however, 
to be avoided ; nor ought invective ever to be indulged 
in; the most* pointed defence may be couched in the 
most refined language. 

It is the practice in our service to allow the prisoner 

♦ PiUow's truO, pp. 12, 384 
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the privilege of having his addrees read to the court by 
MsprofeesioTidl comisel^ or by a military friend. There 
is no substantial reason for any prohibition in this re- 
gard, and the rigid practice in Great Britain has, of late 
yearsj been changed, and the cases have been frequent 
where professional counsel have been permitted to read 
the written defence. In all cases, at the request of the 
prisoner, the judge advocate must read the defence, it 
being his duty to read all papers for the court, that 
may be handed him by the prisoner. 

Pleas in Bar of Judgmeiit. A prisoner in his defence 
may not only negative the allegations contained in the 
charges and specifications, but may bring forward any 
matters of excuse or justification, embodying the sub- 
stance, and in place of pleas in bar of trial. There are 
also certain grounds of exemption from the censure of 
the law, that may be brought forth in evidence, embody- 
ing the matter and in place oi pleas in ha/r of judgment^ 
such pleas being seldom or never made. 

Sir William Blackstone observes : " All the several 
pleas and excuses which protect the committer of a for- 
bidden act from the punishment which is otherwise an- 
nexed thereto, may be reduced to this single considera- 
tion, the want or defect of wilL To constitute a crime 
against human laws, there must be, first, a vicious will, 
and secondly, an unlawful act consequent upon such 
vicious will." He then particularizes three cases, in 
which the wiU does not join with the aK)t : 

1. Where there is a defect of understanding. 

2. Where there is understanding and wiU eufficient 
residing in the party, but vx)t called forth and exerted 
at the time of the action done. 
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3. Where the action is constrained by some outward 
force and violence. 

Of the excuses which may be considered by a court- 
martial, hmacy and mtoadoation belong to the first class ; 
misfortune and ignorance may be referred to the second ; 
and compulsion or necessity to the third. 

AiMoiute iiuaiiity, like total idiocy, excuses from the 
guilt, and of course from the punishment of a crime 
committed during this incapacity, but if the lunatic has 
lucid intervals and reason sufficient to discern right 
from wrong, he must be held to answer for what he does 
in those intervals. So far the law is clear and explicit, 
but difficulties arise in the case of alleged crimes com- 
mitted by persons afflicted with insane delusions in 
respect to one or more particular subjects or persons, 
but not insane in other respects. 

Intoxication is looked upon by the law as an aggra- 
vation of the offence, rather than as an excuse for any 
criminal act; and the practice of courts-martial is 
almost universally based on the maxim, that he who is 
guilty of any offence whatever, through his voluntary 
drunkenness, shall be punished for it as much as if he 
had been sober.* Experience teaches us that drunken- 
ness is the prolific source of most of the serious offences 
committed in the military state, and the only way of 
eradicating the evil is by not overlooking the cause in 
punishing the crime. Besides, the ease with which 
drunkenness can be counterfeited would render it a 
ready and safe cloak for palliating the enormity of a 
crime, were it the custom thus to privilege one offence 
by the commission of another. 

* 1 Hawk,, 3. 
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Mlftfortniie, or Chance. It is held that an accidental 
mischief caused by the performance of a lawftd act, ex- 
cuses the party from all guilt ; but if the mischief be 
the result of an unlawful act — ^not merely technically 
illegal, but morally vicious — ^his want of foresight is no 
excuse.* 

Ignorance, or mistake, is a defect of will — as where 
a man intending to do a lawful act does an unlawful 
one. Suppose a soldier, firing at a target by order of 
his superior, kills a bystander, such an act is not crimi- 
nal. A mistake, however, as to a point of law, is no sort 
of defence in criminal charges ; neither is ignorance of 
the laws and rules for the government and regulation of 
the army, or any order officially published, with which 
it may be the duty of officers of the army to be familiar, 
admitted as an excuse for their non-observance. 

Compulsion, or inevitable necessity ^ is a plea that may 
frequently come in question before courts-martial, and 
therefore requires particular notice. These are a con- 
straint upon the will, by which a man is urged to do 
that which his judgment disapproves, and which, it is 
presumed, his will, if left to itself, would reject. As 
punishments, therefore, are only inflicted for the abuse 
of that free will which God has given to man, it is 
highly just and equitable that a man should be excused 
for those acts which are done through unavoidable force 
and compulsiomf This exculpation, admitted by the 
common law to arise from compulsion, courts-martial 
would be disposed to extend to acts performed in obe- 
dience to the order of a military superior. If death 
ensue from the fire of a soldier acting under the illegal 

• 4 Black., 26. f 4 Black., 26. 
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orders of his superior, such order would not justify the 
act in the eye of the common law; and the soldier , 
equally with his superior would be guilty of murder ; 
yet a court-martial would probably consider such neces- 
sity as a justification of the act of the soldier. True, 
the law demands strict obedience to the " lawful cowr 
mcmda "* of a superior. - Unlawful or illegal orders are 
therefore not obligatory, and it is lawful in a military 
sense to disobey an unlawful command of a superior. 
As the recipient of the order must of necessity be the 
judge of its legality to the extent of his obedience, he 
disobeys the order at his peril. As long as the com- 
mands are not decidedly and flagrantly in opposition to, 
or in violation of, the laws of the land or the established 
customs of war, and therefore apparently unlawful to a 
common understanding without particular reflection or 
consideration, so long must the commands of a superior 
meet with prompt and unhesitating obedience. Hesita- 
tion in a soldier is, under certain circumstances, a 
crime ; and hesitation is inseparable from reflection and 
consideration; reflection and consideration, therefore, 
must, in some sense, be considered as a military offence. 

In cases where the legality is doubtful, the safest rule 
is obedience, " for in all such cases an officer should act 
upon the reasonable presumption that his superior was 
authorized to issue an order, which he might be author- 
ized to issue. If he acts otherwise, he does so at his 
peril, and subjects himself to the risk of being punish- 
ed for disobedience of orders."f 

Another species of compulsion or necessity, sometimes 
pleaded in cases of mutiny or rebellion, arises from 

* 9th article of war. f G. O., No. 34, war department^ September 4th, 1862. 
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threats or menacee which induce a fear of death or other 
• bodily harm, and which take away, for that reason, the 
guilt of many crimes and misdemeanors ;* but the pres- 
ent fear of death is the only force that does excuse, and 
this force and fear must continue aU the time the party 
remains with the mutineers or rebels, and must be shown 
to have been actual force or fear, and not the resultant of 
an excited imagination. The following case is applica- 
ble to the subject and illustrates it. In 1813, a sergeant 
of His Majesty's 60th regiment of foot, who had orig- 
inally deserted from the French, entered that regiment 
by a voluntary enlistment. On the advance of the 
army into Spain, under the Duke of Wellington, he was 
taken prisoner by the French. To save his life, forfeit- 
ed by the act of desertion, he entered into the corps des 
Strangers^ set apart in the French service for such men, 
as an inducement to them to return to it. ' At the bat- 
tle of Victoria, he was again taken prisoner by the 
English, and a general court-martial was ordered to try 
him for desertion. The first sentence acquitted him of 
the act of desertion^ there being the powerful induce- 
ment to the act, with the view of saving his life : but 
the sentence was revised, and it is stated, that on revis- 
ion, he was sentenced to suffer death^ and was after- 
ward shot in the presence of that division of the army 
to which he belonged. It is also understood that it 
was intimated to the court, that the excuse pleaded by 
the prisoner was inadmiesible, as he should have prefer- 
red death rather than to have entered the service of the 
enemy.f 

The facts, in the above cited case, seem not to have 

♦ 4 Black, 29. \ Hough, p. 364. 
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been clearly stated. For, if lie was taken prisoner by 
the Frencli and entered their service to save his life, the . 
act, though most reprehensible,, was not desertion^ the 
circumstances amounted to compulsion, pro timore mor- 
tiSj and he was therefore excusable. If, however, he 
actually deserted from the English, and afterward fall- 
ing into the hands of the French, he thus endeavored 
to save his life, the verdict of the court-martial was 
just, and he deserved to die for desertion. 

Reply. The prisonei* having closed his defence by 
delivering his written address, the judge advocate has 
the right to reply. By a reply is meant, a right of re- 
marking by argument upon the evidence in general, 
and upon the address of the accused, and of controvert- 
ing by testimony any new matter that may have been 
introduced by the accused in his examination in chief 
of witnesses. He can, however, only adduce fresh 
evidence when new matter has been introduced in 
the defence; as, for example, a prisoner is charged 
with mutiny, and the charge is clearly proved, but 
in his defence the prisoner brings evidence to show 
that he committed the act under compulsion, against 
his own wUl, and in fear of his life. This being new 
matter^ to which the evidence of the prosecution does 
not at all apply, and which could not in reason have 
been anticipated, the judge advocate is permitted to 
refute it, if possible, by the examination of witnesses 
or the production of documents. So also, should the 
accused have entered on an examination reflecting on 
the credibility of the wdtnesses for the prosecution, the 
judge advocate is allowed not only to address the court 
in reply, but also to examine witnesses to the new mat- 
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ter for the purpose of re-establishing the ch-aracter of his 
witnesses, whose testimony has been impeached. 

The court, being the judge of what is new matter, 
must be extremely watchful to prevent the judge advo- 
cate from examining any point not introduced as new 
matter by the prisoner. Neither should he be pennit- 
ted to examine on any points which might have been 
foreseen prior to the defence of the accused. For Lord 
Ellenborough has well remarked : " If any onefdct he 
adduced by the defendant^ to which an answer can be 
given, the plaintiff must have an opportimity given for 
so doing ; but this must be understood of a specific 
fact, he cannot go iato general evidence in reply to the 
defendant's case; there is no instance in which the 
plaintiff is entitled to go into half his case, and reserve 
the remainder." 

When the judge advocate has been allowed to adduce 
evidence in his reply, to controvert new matter introduced 
by the defcAce, the accused is permitted to cross-examine 
such witnesses to the extent of the examination ia chief 
In this case, he is also entitled to a rejoinder in which 
he may attempt to invalidate its effect ; but he is not 
permitted to call witnesses except for the purpose of re- 
establishing the credit of such witnesses as may have 
been impugned by the witnesses for the prosecution in 
the reply. 

A second reply, or sur-r^ovnder may be allowed 
to the prosecution, to an extent limited by the argu- 
ments of the accused in his rejoinder. But where these 
various addresses are necessary and called for, recent 
practice and usage have been more in accordance with 
the prevailing impression, as it is laid down by Sir 

Digitized by VjOOQIC 



124 MILITABY LAW AKD 0OUBT8-MARTIAL. 

Charles J. Napier, that "the prisoner has the right to 
speak last." This is more conformable with the gen- 
erous principles of the military law, derived not from 
the written rules and article?, but from the custom of 
war. 

Recall ^witneMet. After the prosecution and defence 
are closed, and the court has been cleared for delibera- 
tion, it is still competent for a court-martial to recall a 
witness for such examination as may be deemed essen- - 
tial, the parties, however, being present. And indeed, 
the court is at liberty, at any stage of the proceedings 
hefore the jmding^ to recall evidence for such purpose, 
but this does not authorize the court to originate evi- 
dence by calling witnesses not produced by either 
party. The extreme limit, in this respect, to which a 
court i& justified in going by the custom of . service, is 
the calling as a witness, any individual alluded to in 
the evidence before the court, for the purpose of eluci- 
dating any doubtftil point. 
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OHAPTEK XI. 

THE FINDING. 

The judge advocate and prisoner having laid their 
case before the court, the latter is cleared for deliberar 
tion, in order to decide upon the question of guilt. 

A fiUr copy of the record of the proceedings is read 
over by the judge advocate, which answers the purpose 
of bringing to the view of the members, the entire evi- 
dence in a connected chain. As the fair copy is daily 
compared with the original manuscript in the presence 
of the court, during the reading of the previous day's 
proceedings by the judge advocate, the members are 
positive that it is a faithful record of the evidence. In 
intricate cases and w:here the testimony is voluminous, 
the judge advocate shall be prepared with an index for 
easy reference to the record. 

' In deliberating upon the evidence, and its bearing 
upon the several points of accusation involved in the 
specifications, it is the practice of courts-martial for 
members to indulge in a free and open conversation^ 
with a view to a more fuU and correct understanding 
of the case in its various ramifications, and, if possible, 
to harmonize conflicting opinions, in regard to the rela- 
tions existing between the facts as alleged in the specifi- 
cations and the crime as set forth in the charge. In this 
discussion, the utmost care should be had by each mem- . 
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ber not to intimate his own final opinion and vote, so 
as to avoid any influence that such intimation might 
have on the vote or opinion of another, otherwise it 
would have the eflfect of counteracting the intention of 
the law, which requires the junior to vote first. 

Mr. Tytler very properly remarks, that the " members 
should reason and deliberate separately on each charge 
(and specification); candidly discussing the import of 
the evidence, and allowing its fall weight to every argu- 
ment or presumption in favor of the prisoner." The 
paramount object of every member should be perfect 
impartiality. He should divest himself of every desire 
to see the innocent suffer or the guilty escape; should 
not permit false pity or undue severity to influence his 
judgment; and should keep constantly in mind the re- 
quirements of his oath, to "well and truly try and deter- 
mine according to evidence the matter" now before him, 
and to " duly administer justice without partiality, favor 
or affection." 

At this stage of the proceedings, the duty of the judge 
ddvocate being simply to act as registrar of the court, 
and to advise on legal points when his opinions may be 
claimed, he necessarily abstains from making any re- 
mark by which his judgment as to the guilt or inno- 
cence of the prisoner may be ascertained. 

The court must bear in mind that they are bound to 
exhaust all the charges and specifications that have 
come before them, by expressly acquitting or convicting 
the prisoner, severally, of each specification and of each 
charge. 

Toting. Having ascertained that the members are 
ready for the vote, after full examination of the evidence 
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and mature deliberation thereon, the president signifies 
the fact to the judge advocate. The latter then reads, 
in consecutive order, the specifications to the 1st charge, 
and then the first charge, and so on with the other 
charges and specifications ; taking the votes in succes- 
sion, by addressing each member, beginning " with the 
youngest in commission."* 

The judge advocate notes the vote of each member as 
he gives it, but this Tnemorandum must he destroyed 
when the aggregate opinion or decision of the court has 
been determined and recorded. Whether this memo- 
randum should be preserved or destroyed, has given 
rise to some discussion. The oath taken by the mem- 
bers, as well as that by thfe judge advocate, contains the 
same words, as follows : that you wiU not " disclose or 
discover the vote or opinion of any particular member 
of the court-martial, unless required to give evidence 
.thereof, as a witness, by a court of justice, in due course 
of law," and, consequently, the same reasoning that 
would require a judge advocate to retain such a memo- 
randum would necessarily apply with equal force to 
every member of the court. The loss of either of these 
would reveal at a glance the vote of every individual, 
and the knowledge of the existence of such a paper in 
the possession of the judge advocate alone, would un- 
doubtedly exercise an evil influence upon members in 
their rigid administration of justice, as a mere accident 
might give publicity to the secret record. The cases 
are extremely rare when such information may be re- 
quired by a court of justice, and the evil that might 
result from a defective memory in the event of such a 

♦ 72dartide of war. 
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ca]l, would be slight in comparison to the dangers to 
the administration of impartial justice that would as- 
suredly follow its universal practice. The rule then 
should be, that no written minute of the votes be pre- 
served, unless so ordered by the unanimous voice of the 
court. 

As the oath provides for the concealment of the vote 
of each particular member, it would be a direct viola- 
tion of it to say that the vote was unanimous, whether 
for acquittal or conviction, thus making public the opin- 
ions of all It would also be highly reprehensible to 
state what number voted for the particular decision of 
the court, as it might aflfbrd a clue to individual opinions. 

The conviction or acquittal of the prisoner is deter- 
mined by a majority of votes, except in cases where the 
law condenms him to suflfer death upon conviction, 
leaving to the court no discretion, as is declared by the 
65th article of war, for forcing a safeguard in foreign 
parts, and by the 2d section, concerning spies.* For the 
87th article of war declares that no person shall be sen- 
tenced to suffer death but by the concurrence of two- 
thirds of the Tnembers of a general court-martial, nor 
except in the cases herein expressly mentioned, and 
therefore, in the cases above referred to, where the sen- 
tence of death is affixed by the law to his conviction, 
that conviction cannot be declared but by a two-thirds 
vote. The record must explicitly state that two-thirds 
of the members concurred therein, in all such cases of 
conviction, as well as in all other cases where the ac- 
cused is sentenced to suffer death at the discretion of 
the court. This is important in the decision of so grave 

■^ See act approved Feb. 13th, 1862, sec. 4. 
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a question as tliat of life and deaths and shows, more- 
over, that the requirements of the law have been strict- 
ly followed. 

Totes iMvided. Should the court be reduced to an 
even number, by its organization, or by sickness or 
death, and their votes be equally divided as to the find- 
ing, the prevailing custom is, that the prisoner shall 
have the benefit of an acquittal 

Tiio Terdict. Instead of a general verdict of guilt or 
acquittal upon the whole of every specification, the 
court may find a special verdict^ that is, the accused be 
found guilty of a portion of the specification, and not 
guilty of the remainder; or may find him guilty of the 
facts as set forth in the specification, but attach no crim- 
inality thereto ; or may find him guilty of a portion, 
and find the facts as stated in the remainder, but declare 
them void of criminality. The prisoner must, however, ' 
be acquitted or convicted of every part of each of the 
several specifications and charges of which he stands 
accused, and the decision of the court i|i all their find- 
ings must be specific, so that the quantum of punish- 
ment inflicted may be seen to be proportionate to the 
degree of gmlt 

The accused may be found guilty of the entire facts 
set forth in the specifications, and yet be acquitted of 
the charge. This may happen in constructive charges, 
where the essence of the charge and the guUt of the 
prisoner rests on imputations built on the facts alleged 
in the specification — aa that there was criminal knowl- 
edge or intent — ^but of which he has been cleared by 
the testimony. 

In Hhist/raMon of the above, suppose the charge to be 
9 
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laid under the 45tli article of war, " DruvJcermess on 
dul/jfy'^ and the accused be found guilty of the specifica- 
tions set forth to cover the charge. In such a case he 
must be found guilty of the violation of the 45th article 
of war, or be acquitted. The court cannot find the 
accused guilty of the specifications as an offence under 
the 99th article — "conduct to the prejudice of good 
order and military discipline." " It is true that a court- 
martial has cognizance, under the 99th article, of all 
offences against military discipline though not named 
in the other articles, yet it is necessary that the offence 
against the 99th article shall be duly and regularly 
charged, in order that the accused may have notice of 
that to which he is to answer. A charge of one of the 
specific offences defined in other articles of war is not 
notice of a general charge of some disorder or neglect 
within the purview of the 99th article.* 

Again : o^ the charge of " conduct unbecoming cm offi- 
cer cmd a gerUl&man^^ the court returned a special find- 
ing upon the specifications, and the following finding 
upon the charge : " Not guilty of the charge, but guilty 
of conduct unbecoming an officer, and to the prejudice 
of good order and military discipline." 

" There is no such offence known to the articles of 
war as conduct unbecoming an officer. The imbecoming 
conduct of a commissioned officer of which the law takes 
notice, and authorizes a court-martial to take cognizance, 
\&^condv/:tu7d>ecominga/ri officer (md a gervUe^ There 
is no minor indecorum, no unbecoming conduct not un- 
becoming an offiqer and a gentleman, that the law submits 
to the jurisdiction of a cQprt-martial, and the court in pro- 

* G. 0. No. t, War Department, June 18th, 1856. 
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noTincing the conduct of Lieutenant S ^ not unbe- 
coming an officer and a gentleman/ have acquitted him of 
the legal charge before them. At the same time they 
give judgment against him under the 99th article of war. 
He was not charged with any oflfence under that article. 
If charges are so drawn as to bring them expressly, and 
exclusively,- under particular articles of war, a court- 
martial cannot convict under other articles. 

"The sentence of the court-martial in this case is, 
therefore, void^* 

Again : on the charge of " tUegcd conduct to ths preju- 
dice of good order omd mUita/ry discvpUney'^ the court 
confirm the plea of guilty made by the accused to the 
1st and 2d specifications, " find the facts set forth, but 
attach no criminality thereto." The following was the 
decision thereon. " In this trial, it was shown by the 
defence, that the citizen who was flogged at the guard- 
house, had entered the barracks, armed, and beat a sol- 
dier; and that no civil tribunal to pimish the oflfence 
was nearer than one hundred and seventy miles. But 
shall the army assmne to remedy the defects of the ad- 
ministration of the civil laws? A court-martial has 
here adjudged that no wrong is done by an officer who 
causes his guard to flog a citizen. * * * The virtual 
acquittal on the 1st and 2d specifications is disap 
proved.f 

Again :^ at a court-martial, the accused is convicted 
of " signing a false certificate of t/rcmsportation^'^ but 
acquitted of signing the same " hfuywingVy^'^ which was 
the fraudulent intent imputed to him in the matter. 



♦ G. 0. No. 8, War Department, July 23d, 1856. 
f G. 0. Na % War Department, Jmie 21st, 1858. 
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The War Department was of opinion that this finding 
entitled the accused to an acquittal, and is in legal effect, 
an acquittal. 

" It is not necessary in military charges to allege that 
the acts were done 'maliciously,' or 'wilfully,' or 
' knowingly.' A specification of fact is good without 
such expressions. But if they are alleged, end are neg- 
atived by the court in their verdict, then the inference 
from the fact fails, and the accused being acquitted of 
the intention, is acquitted of the offence. That is cer- 
tainly the legal effect and meaning of such finding. 
What other meaning was in the mind of the court, is 
matter "of doubt. They find that the accused did not 
' hnowingly* sign ; meaning, probably, that he did not 
know the certificate was false. Then did he -sign it in 
good faith, to the best of his knowledge and belief? or 
in such ignorance and disregard of what he certified as 
made the certificate an act of bad faith ? In that find- 
ing of the specification, it sustains the charge. But the 
court negative the charge, and therefore reject that 
sense of the specification."* 

Although it be settled that a prisoner cannot be con- 
victed of an offence different from that with which he is 
charged, it is equally well established, that, a court-mar- 
tial can con/vict of a lesser degree of the same offence al- 
leged against him. It is therefore necessary to note the 
distinctions, if any, between the crime charged and the 
actual degree of offence proved. A prisoner may be 
acquitted of the charge oi desertion^ but be convicted of 
the lesser offence dhseftwe without ha/oe. Although these 
two offences are to be found in two distinct articles of 

* a. 0. No. 28, War Department, Dec. 31st, 1859. 
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war, yet desertion is but an aggravated degree of the 
crime of absence without leave, and necessarily includes 
it ; the intention not to return constituting the aggrava- 
tion. The new British mutiny act and articles of war 
of 1852, contain a provision that soldiers, tried for 
desertiop, "may thereupon be found guilty either of 
desertion or absence without leave," thus legalizing 
what has been the universal practice in that service. 

While a court may convict of a leaser kindred oflfence, 
it cannot, under any circumstances, find the accused 
guilty of a higher degree of criminality than that alleged 
in the charge. 

The various degrees of culpability must be taken into 
consideration for every act that may be divided into 
offences of greater or less magnitude, and the court 
should confine themselves to the evidence of commission 
of the crime specified, when deliberating upon the ques- 
tion of guilt or innocence. Any evidence in mere palU- 
ation or eostenuation must be allowed its due effect wpon 
ffie sentence and not upon the finding. A soldier strik- 
ing his superior officer being in the execution of his 
office, must be found guilty of a violation of the 9th 
article of war — ^mutiny — and the extenuating circum- 
stance that he struck under the wild excitement of ex- 
cessive provocation, can only be considered when decid- 
ing upon the sentence. 

The manner in which an acquitted is eapressedj often 
varies, and the different formula used convey a more or 
less favorable judgment on the innocence of the accus- 
ed. Such an acquittal as that ^the charges a/re not 
provedy'^ should never be recorded, as it is calculated to 
strengthen the imputation engendered by the charge, 
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and may prove most injurious to the accused, especially 
in sucli cases as affect the honor of an officer. The 
court is sworn to truly try and determine the matter 
before them according to the evidence^ and where the 
evidence does not prove the guilt of the prisoner, he is 
entitled to an acquittal on that just and reasonable 
maxim, that in the eye of the law the accused is inno- 
cent until proved to be guilty. 

Frivolous and vexations acMsiisaUons growing out of 
the personal ill-will and animosity of the accuser, being 
developed in the course of the trial, have been made 
the subject of severe censure by courts-Tnartialj and their 
observations have met with the approval of the revising 
authority. So also has it been declared that the accuser 
was only actuated by a sense of duty and a sincere re- 
gard for the benefit of the service, or that his conduct 
has been honorable and impartial; such remarks being 
called for by the insinuations of the prisoner, unsup 
ported by evidence. Such observations for or against 
the accuser may accompany either an acquittal or con- 
viction. 

Courts-martial may anlmadTert on the conduct of i¥lt* 
nesses, and cases have arisen in the British service where 
officers have been stricken from the rolls of the army 
for their conduct as witnesses before a court, "as amply 
borne out by the minutes of their evidence,'' and in 
consequence of the serious animadversions passed by the 
court on such conduct. Courts-martial have sometimes 
observed, in terms expressly charging perjury or false- 
hood, on the mode in which witnesses have delivered 
their testimony ; sometimes they have implied censure, 
at others praise. They have also observed on the causes 
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which have led to the trial, implicating the conduct of 
individuals not before the coui-t, but this should only bfe 
resorted to in extreme and particular cases, as it seems 
opposed to the most obvious principle of justice, that an 
individual should not be censured unheard, unless he 
purposely keeps out of the way to withhold evidence 
which he may be competent to aflford.* 

" The question having been raised of the authority 
of a general court-martial, by proper animadversions, 
to bring to the notice of the military commander, to 
whom the proceedings are sent, any conduct of the 
prosecutor or other military persons, which may be de- 
veloped before the court in the due course of trial, the 
general-in-chief thinks it proper to aflSrm such right in 
clear cases, as one well settled by the practice of armies 
and that its judicious exercise tends to promote justice 
and di8cipline."f 

In all such cases of misconduct, it is proper that the 
animadversions of the court should be clear and specific, 
and in a manner that might be acted upon by the re- 
vising authority, with a view to bringing the oflfender 
before a court-martial for trial This power of observ. 
ing upon and censuring any inconsistencies or prevarica- 
tions of witnesses, must be exercised with regard to mil- 
itary persons only, who, if the opinions expressed be 
erroneous, can appeal to superior authority for immedi- 
ate redress. In the case of civilians so censured, every 
individual member of the court would be liable to an 
action for defamation on the part of the person so cen- 
sured, who could obtain no redress except through pro- 
cess at law. 

*8immozi8, p. 257. f G. 0. Na 3, Janoaiy 27th, 1853. 
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The votes on the finding having been received by the 
judge advocate, are s'ubmitted to the cov/rt It is not 
necessary that the opinions be given moa voce^ as the 
law merely requires that the members " in giving their 
votes, are to begin with the youngest in commission f the 
evident intent of the article being that the younger mem. 
bers may not be influenced by the opinions of those more 
experienced. In important cases, and when deemed es- 
sential, each member writes on a slip of paper his name 
and the opinion guiUy^ or riot guUty^ or with such 
modifications and exceptions as are just. These slips 
are handed to the judge advocate, who announces the 
verdict. Should there not be a majority or nimiber 
sufficient to determine it, the fact is stated, and after 
ftuljher discussion, another vote is taken, imtil the find- 
ing is declared. The mode is followed upon every 
specification and charge, and it has the advantage of 
concealing the votes of the individual members imtil a 
verdict is adopted, when the opinion of each member is 
read aloud by the judge advocate. 

Tbe flndiiiff thus declared, ia the decision of ffie 
cov/rt. Should the vote upon it not have been unani- 
mous, the minority are however strictly bound by the 
decision. 
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CHAPTER XII. 

THE sentence/ 

HAYiNa in their finding, declared the innocence or 
guilt of the prisoner, the court then pronounce his 
acquittal, or proceed to award punishment according to 
the nature and degree of the oflfence. 

Panithiiiento. The punishments which courts-martial 
have the power to award are either peremptory^ that is, 
specially enjoined by the letter of the written law for a 
specified offence; or discretionary^ that is, where the 
kind is specified but discretion as to quantity is left to 
the court, or, where neither kind nor quantity being 
specified, both are left to the discretion of the court, the 
same being authorized by the rules and articles of war, 
or in accordance with the custom of service. For in- 
stance, the 83d article enacts that " any commissioned 
officer convicted before a general court-martial of con- 
duct imbecoming an officer and a gentleman, shall be 
dismissed the service." The act of the court in passing 
sentence in such a case, is therefore ministerial rather 
than judicatory. A majority finds and sentences. 

Where death is the fixed penalty for a crime conunit- 
ted, thejmding oi guilt must be passed by a two-thirds 
vote, because the death penalty which immediately 
attaches to conviction in this case, requires a two-thirds 
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vote for its infliction. For instance, the 55th article 
states that " whosoever, belonging to the armies of the 
United States in foreign parts, shall force a safeguard, 
shall suffer deatL"* Here the court is the mere mouth- 
piece of the law to pronounce the punishment fixed by 
it, and therefore the guilt that carries death with it, 
must be declare^ by the same voice. 

In most cases, however, the articles of war do not 
annex a fixed and invariable punishment for offences, 
and as courts-martial — except in sentences to suffer 
death — declare their opinion by a majority of votes, the 
question arises, how far the minority is hovmd by ths 
finding of the nuyority^ when the serjAence is to be de- 
termined ? There can be no doubt that the opinion of 
the majority is the opinion of the court, else on an in- 
terlocutory decision as to the admission of evidence the 
minority may decline to be influenced by the testimony 
which, according to their iifidividual judgment, was ir- 
regularly admitted. Unanimity of opinion in questions 
of law and fact is a bare possibility, and such a require- 
ment would effectually bar the administration of justice. 
It must also be considered that a court-martial acts in 
the twofold capacity of judge and jury ; as judge, to 
administer justice ; as jury, to truly try and determine 
according to evidence; and as the law has nowhere in- 
trusted this last, or any other, function to a fraction 
anl/y of the court, the finding of the verdict is the find- 
ing of the court as a jury, and exhausts their powers as 
jurors. In proceeding to the sentence they act in the 
capacity of judges, independent of their individual 
votes as jurors, to award punishment equal and adequate 

* See act approved Febrbarj 13th, 1862, section 5. 
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to tliat degree of guilt declared by the court, as a jury. 
In other words, the court is to administer justice on a 
person already convicted. 

The sentence of the court, in cases not discretionary, 
is in strict accordance with the finding, and must be in- 
flicted by the court, in obedience to the law, regardless 
of individual sympathies or opinions. Here the court, 
as judge, passes the sentence fixed by the law to the 
crime of which the prisoner has been convicted by the 
court as jury ; not by a unanimous voice, but at most 
by a two-thirds vote, the extreme vote required by the 
law. It is therefore the duty of each member to vote 
on the sentence regardless of the fact, that on the find- 
ing, his vote was for an acquittal Each member must 
not only vote, but must discard all personal sympathies, 
and act without partiality, favor, or affection ; for were 
the minority to vote for the most lenient sentence be- 
cause of their individual belief in his innocence, and re- 
gardless of the verdict, the pimishment awarded might 
be very disproportionate to the degree of offence, and 
not in unison with the requirements of justice. 

Simmons cites a case that occurred in India in 1830, 
and the decision of the commander-in-chief was, that 
" Upon a finding of guilty by a court-martial, I am of 
opinion, that although aU the members of the court may 
not have concurred in it, it must be deemed the finding 
of the whole ; and the members who voted for acquittal, 
may be called upon to vote upon the punishment to be 
awarded on the prisoner, as if they had concurred in 
the finding of guilty.''* The practice of our service is 
in accordance with this rule, and may be considered as 

* Page 268. « 
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a positive and certain rule for. the guidance of oourts- 
martiaL 

Totes. K a member should vote for death, which is 
not carried by two-thirds of the court, he must vote 
some other punishment. AH members must vote some 
legal sentence, and if that which any member votes for 
is not carried, some punishment must be voted till a 
majority agree as to one punishment. 

Should the court be equally divided as to the nature 
or quantum of punishment the practice has been to 
give the prisoner the benefit of the more lenient judg- 
ment This, however, seldom happens, as on the recon- 
sideration of the question, some member is apt to be 
found to lean to the side of mercy, and the ultimate 
opinion of the majority is the decision of the court 

The court ma/y adjourn from day to day to consider 
their finding or sentence. This power in a court-martial 
to take time for deliberation, is of great importance in 
military trials; enabling the members to consult au- 
thorities and inform themselves upon questions involv- 
ing legal proprieties.* 

With regard to the wordmg of the sentence, no par- 
ticular form is necessary in cases that are diacre^iona/n/ 
with the court, except that it be expressed in clear and 
unambiguous language. In peremptory cases the sen- 
tence should be expressed in the very words of the stat- 
ute, to obviate all doubt and caviL 

Capital Punlthmeiit. The custom of war has, in the 
absence of statutory law to that effect, determined that 
capital punishment be inflicted by shooting or hanging. 
Mutiny, desertion, or other military crime is commonly 

* De Hart, p. 193. 
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ptmifihed by shooimg; a spy is always Tumgedj and 
mutiny accompanied by loss of life is pimislied in the 
same manner; the mode, in all cases, should be declared 
in the sentence. 

MotiTet. Where the law has left the sentence dis- 
cretionary with the court, aHusion may be made to the 
motives that have actuated it in determining the sen- 
tence, as for instance : " The court is thus lenient, be- 
lieving the accused to have acted more from thought- 
lessness than from any intention of wrong.'' 

In iUusPration of the above, the following sentences, 
and decisions thereon, are cited : 

1. The court find the prisoner ^^guilPy^ of the epedfr 
oaiicm to the Ist cha/rge^ and "not guilty" of .the 1st 
chaise, and " not guilty" of the 2d charge and its speci- 
fication, and do sentence him " to forfeit his pay for six 
months, and to be confined at hard labor during the 
same period." The proceedings of the court in this case 
are disapproved ; the court, although finding a part of 
the facts alleged against the prisones^ having acquitted 
him of both the " charges preferred, proceeded irregular- 
ly in passing sentence upon him."* 

2. The attention of courts-martial is directed to so 
much of the 18th section of the act of March 16th, 1802, 
as provides, that a deserter shall be " liable to serve, for, 
and during such a period, as shall with the time he may 
have served previous to his desertion, amount to the 
fuU term of his enlistment." This provision not being 
positive, it is necessary to embody in the sentence of 
the court, in every case of the conviction of a deserter, 
that he shall make good the time lost by his absence 

* O. 0. No. 69, Head-Quartets of the army, Dea 30tb, 1843. 
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from the service — ^if such be the intention of the court.* 
By the general regulations, in reckoning the time of ser- 
vice, the deserter is to be considered in service when 
delivered up as such to the proper authority. 

3. As doubts have arisen in regard to the punishment 
which a court-martial may inflict under the 45th article 
of war, on non-commissioned officers and soldiers, it is 
deemed advisable not to charge oflfences under that arti- 
cle, but under the 99th article. 

Courts-martial, except in cases which may arise under 
the 32d article of war, have not authority to find a ver- 
dict of debt against a soldier, and to direct, by their 
sentence, the payment of debts to sutlers or other per- 
sons. They may, if they see fit, in order not to deprive 
a soldier of the means of discharging honestly his proper 
pecuniary obligations, ascertain the amount due from 
him to the sutler and laundress, and except that amount, 
as a sum stated^ from the fine or forfeiture imposed in 
the sentence; but such amount so excepted, must be 
paid to the soldiei> and the court cannot direct its pay- 
ment to any other person.f 

A court-martial cannot assign and make over the pay 
of a soldier to any other person, and the receipt of such 
person will not be a sufficient voucher for the disburs- 
ing officer. !N"or can a soldier be required to receipt for 
money paid without his consent to another person. The 
law prohibits any receipt or voucher in accounts of 
public money, unless the full amount of the receipt is 
paid to the person who signs it.J 

* G. 0. No. 45, Head-Quarters of the army, July 15th, 1843. 
t G. 0. No. 51, Head-Quarters of the army, April 3d, 1851. 
X G. 0. No. 2, War Department, Feb. 28th, 1857. 
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Record. Every court-martial shall keep a compleEe 
and accurate record of its proceedings, to be authenti- 
cated by the signatures of the president and judge advo- 
cate; who shall also certify, in like manner, the sentence 
pronoimced by the court in each case. When the sen- 
tence is, therefore, entered upon the record, it is signed 
by the president and judge advocate, 

Hodifyinff tbe Sentence* At any time previous to their 
final adjournment, the court are competent to modify or 
chcmge the sentence already passed by them. 

In the case of Peter Williamson, tried in June, 1819, 
for deseiiion, and to which he pleaded guilty, the court 
sentenced him to "confinement at hard labor with a 
ball and chain, &c. ;" but on the ensuing day, at the sug- 
gestion of a member, the sentence was reconsidered, and 
after due deliberation the court substituted the follow- 
ing : " That he, the said Peter Williamson, be shot to 
.death." The question was submitted to the attorney- 
general, whether the court had the power to change the 
sentence, as above stated ? 

" In courts of civil jurisdiction, when sitting even in 
criminal cases, the court is not concluded by an opinion 
they may have expressed in any one day, but has the 
power to reconsider, the whole subject being completely 
within its control until the end of the term. And I am 
not apprised of any difference in the powers of the two " 
courts over the subjects which severally belong to them 
during the continuance of their respective terms. If a 
civil court of cruninal jurisdiction, therefore, may law- 
ftdly reconsider and alter during the term, any opinion 
which it may have pronounced on a previous day of the 
same term ; so, in like manner, I conceive may a court- 
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martial. ♦ ♦ ♦ A general court-martial convened 
for general purposes, continues a court with fiill powers 
while it has any business to do, of which it alone is the 
judge ; and while it does so continue a court, its power 
of judicial deKbieration and decision over all the subjects 
which may have been brought before it is as full on the 
last day of its sittings as on any preceding day. I am 
of the opinion that the court had the power to alter the 
opinion they had expressed on the preceding day, and 
that their final opinion is regularly and legally pro- 
nounced."* 

The above opinion covers the case where the court, 
with the same members, made both decisions. There 
seem to be doubts entertained whether this power is 
vested in a mutilated court " However it may be as- 
serted that the usage and laws of courts-martial, may 
sanction the right of the court to annul and entirely 
change their positive decision at any time before their 
final adjournment, yet it is a right which should be 
cautiously exercised, and only on obvious and eirtraor- 
dinary occasions. In the present instance, a full court 
acquitted the prisoner ; and upon the next day a muti- 
lated court — one member being absent — ^undertake to 
rescind the judgment of the previous day, and to pro- 
nounce the accused guilty and sentence him to punish- 
ment^ To justify such a reversal, the court should be 
as full, and constituted precisely as it was, when the first 
judgment was pronoimcei In consequence of this 
irregularity, the proceedings of the court are disap- 
proved."f 

* OpmioDB, Aug. 29th, 1819. 

f O. 0. No. 40, War Department Oct Uth, 1844. 
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This view of the case is not, however, upheld by a 
recent opinion of the attorney-general, in which it was 
decided, that the abaence of members, on the reassem- 
bling of the court by the proper authority for the r&vis- 
ion of the original proceedings, did not invalidate its 
final action, provided always that the number reassem- 
bled did not fall below the TniTiiTrmTYi fixed by law.* 

Recommendatloii. Should one or more members see 
fit to recommend the prisoner to mercy, because mitiga- 
ting circumstances have appeared during the trial which 
could not be taken into consideration in determining 
the degree of guilt, or the extent of punishment, their 
recommendation will not be embraced in the body of 
the sentence. It is provided by regulation that those 
members only who concur in the recommendation will 
sign it. They should carefully avoid pointing out any 
particular mode in which the prisoner may be deem- 
ed worthy the clemency of the reviewing authority. 

The recommendation, nqt being an act of the court^ 
but the mere expression of the wishes and opinions of 
the individuals who sign it, must not be entered as part 
of the proceedings, but be appended to them. It does 
not of necessity indicate the votes, upon the finding or 
sentence of the subscribing members, but has the ef- 
fect of directing the attention of the reviewing author- 
ity to those parts of the evidence that tend to mitigate 
the gravity of the offence. 

« Opiidoxui, July 12th, 1866. 
10 
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OHAPTEE XIII. 

REVISION AND CONFIRMATION OF SEN- 
TENCE, 

By the 65th a/rticle of wa/r^ it is prescribed that " no 
sentence of a court-martial shall be carried into execu- 
tion until after the whole proceedings shall have been 
laid before the officer ordering the same, or the officer 
commanding the troops for the time being; neither 
shall any sentence of a general court-martial " Ac* 

Reviston. There is no special authority given to re- 
mit the proceedings back to a court-martial for reconsid- 
eration or revision, unless it be implied in the above- 
quoted article, in the words " for his confirmation, or 
disapproval and orders in the cdse^^ But this power 
seems to flow directly from the very constitution of 
courts, as a consequence of the right of confirming and 
disapproving the sentence ; it has been fixed by the cus- 
tom of war, in the absence of special legislation, and is 
now the established practice in our service. 

In the British service, the mutiny act of 1760 pro- 
hibits the approving authority from sending back the 
case for revision more than once. Although there is no 
such restriction in our rules and articles, the belief has 
been expressed by high legal authority, that this power 

* See act i^proyed December 24th, 1861. 
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is under the same limitation as in Great Britain, and by 
equally higli authority, that in our service the proceed- 
ings may be remanded as often as the superior author- 
ity shall deem necessary for attaining the purposes of 
justice. A single revision would seem to be ample and 
sufficient to meet the ends of justice ; its object being 
to permit the court to reconsider their action with the 
aid of the new light thrown upon the case by the re- 
marks of the reviewing authority. 

None other than the approving authority has the 
right to send back the proceedings for revision, nor can 
this be done in any case, after the court has been die- 
solved by this same authority. 

Proeeedinffg. Ko witness shall be examined, nor ad- 
ditional evidence received by a court-martial on revision. 
The court does not rehear the case, but confines itself 
exclusively to a reconsideration of the record for the 
purpose of correcting or modifying any conclusions 
thereon, and weighing with impartiality the suggestions 
made by the reviewing authority. The court cannot 
alter or obliterate any part of their previous proceed- 
ings, or expunge from the record any testimony, al- 
though illegally admitted. The proceedings of the 
court during the reconsideration, together with the writ- 
ten instructions from the approving power, must be 
made up separate and distinct, and appended to the 
previous record, leaving the latter perfectly intact. 

Caunes. The principal cause for requiring courts- 
martial to revise their judgments is, where an insuffi- 
cient or undue weight has been given to the testimony, 
and is supposed to have arisen from inadvertence, mis- 
conception of the law, or the oustom of war ; or where 

Digitized by VjOOQIC 



148 MILITAEY LAW AKD COUETS-MABTIAL. 

an exorbitant, inadequate, or illegal punishment has 
been awarded.* Any illegality as to the constitution 
of the court, or any defect in its composition, cannot be 
amended on revision ; neither can any illegality as to 
the charge be remedied. Such flaws must of necessity 
invalidate the proceedings to such a degree as to render 
any sentence or finding entirely innoxious to the accus- 
ed, and so entirely annihilates the court as to expose 
him to trial by another court. 

If ew Trial. If the court be a legal court of competent 
jurisdiction, and act illegally, the prisoner cannot be 
again tried except on his own motion for a new trial. 
If it be an illegal court, aU its proceedings are null and 
void ah initio^ and there thus being no trial, the accused 
may be brought before a proper court to be tried. If 
the court be a legal court but without competent juris- 
diction, a trial by such a court is not a valid ple?i in bar 
of trial before a legal court of competent jurisdiction. As, 
for instance, taking an extreme case, the trial of a commis- 
sioned officer by a regimental or garrison court would 
not be considered a good plea in bar. The 67th article 
states that "Ko garrison or regimental courtmartial 
shall have the power to try capital cases or commis- 
sioned officers." Yet the trial of an officer by such in- 
ferior court, is a trial by an intrinsically legal court, 
true, but having no jurisdiction over such individuals, 
its action is as void as if cognizance of a military offence 
was taken by an ecclesiastical court. An inferior court 
has no lawful cognizance where the trial of an officer 
is concerned, and its action is nuU and void from its 
very inception. 

* De Hart, p. 205. 
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A new trial may also be granted, when the finding 
of a court-martial is founded on wrdeoami mcMer^ or is 
w>t evipported Jy, or is coTvtra/ry to ihs recorded teatmumy. 
In the case of Captain Hall, tried by a general court- 
martial in 1818, and sentenced to be cashiered, which 
sentence was disapproved, an appeal was made by the 
prisoner to the President, on the ground that the court 
had excluded certain evidence that was both legal and 
material for the defence. The new court ordered for 
his trial, refused to arraign the accused, because he had 
been previously tried by a court-martial on the same 
charge, and that a new trial was forbidden by the 87th 
article of war. The question then arose as to the power 
of the President to grant a new trial, and the attorney- 
general, Mr. Wirt, gave an elaborate and conclusive 
opinion thereon. 

"It is very apparent that the whole of article 87 is 
designed for the benefit of the party accused, not for his 
prejudice. The President of the United States has the 
power to order a new trial for the benefit of the prison- 
er. The sentence of a com-t-martial in case of death or 
dismission, is not perfected until it shall have received 
the approbation of the President. His approbation is 
necessary to consummate the measure, and his disapproval 
cmnihUates the sentence ; the case stands as if there had 
been no trial, and is just as open to an order for a v 
court-martial, as it was in the first instance. * ♦ * 
The plea is Tiie (the prisoner's) ^it;iZe^^, which he may 
either us#or waive at his pleasure ; and if he does not 
use it, however the fact may be, the court wDl not take 
notice of it so as to* bar the trial. In the present in- 
stance, the prisoner expressly waived the plea and in- 
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sisted upon his trial. The previous trial, therefore, wad 
not in issue before the court."* 

Mutilated Court asiiembled for ReTtoloD. When a 
court-martial has lawfully reassembled for revision, 
some of its members being absent, but a legal quorum 
of the court present, the question has arisen, whether it 
was competent to go on as the same court which has 
passed the original sentence, and to revise or modify it 
on a reconsideration of the record? The opinion of 
Attorney-General Cashing on this point is, that the ab- 
sence of the members at the reassembling of the court, 
did not impair its jurisdiction, or otherwise injuriously 
affect the legality of its action ; and that it still remained 
the same continuous and competent court as when it 
first assembled under the orders of the department. He* 
jgrounds this opinion on the analogy that exists between 
courts-martial and juries, the appointing power having 
something of the same relation to the former, that the 
judge at niH prius has to the latter ; that the grand 
juiy has always consisted of members changeable in 
numbers and personality within certain limits, acting 
only by a quorum vote, without necessary unanimity ; 
and that it is no inherent necessity which forbids a 
traverse jury to undergo personal change in the course 
of a trial, but merely the arbitrary discretion of the law- 
making power. He also refers to the fact that no law 
or regulation requires all the members of the court, who 
participated in the original proceedings, to continue 
present until the time of their conclusion ; an4 that the 
members who reassembled would have been competent 
to try the case when originally submitted.f However 

* Opinions, Sept 14th, 1818. f Opinions, JUI7 12th,' 1856. 

Digitized by VjOOQIC 



EEVISION AND CONFEBMATION. 151 

just and proper this may be in law and equity, revision 
by a mutilated court should not be encouraged in prac- 
tice. Taking an extreme case; an original court of 
tlurteen members might be reduced by unavoidable 
circumstances to the minimum of five for revision, and 
the action of this minority might by its revised decision 
annul and upset the matured and decided action of the 
majority. Such a case would carry with it so palpable 
an appearance ot injustice, as to effect more detriment to 
the service by its silent operation, than would be com- 
pensated by the individual justice it might have adminis- 
tered. Whatever tends, in the slightest degree^ to cast a 
shadow upon the unsullied purity of our military tribu- 
nals, should be avoided with all the care commensurate 
with the strict and impartial administration of justice. 

Confirmation. The duties of the reviewing officer 
ai'e distinctly set forth in the 65th article of war, and 
accordingly no sentence can be carried into execution 
until' after " the whole proceedings" shall have been by 
him " (xmjvnned^^ This confirmation is usually affixed, 
with his signature, to the proceedings, and the decision 
is published in prders. Should the proceedings of the 
court be " disapproved^'^ by him, he may reconvene the 
court for revision, or release the prisoner from arrest, and 
order him to duty. Minor errors would be noticed, and 
might modify the action of the reviewing authority, but 
not necessarily lead to a disapproval of the entire record. 
If the sentence be too severe, or, on th6 other hand, too 
inadequate, for the offence of which the accused stands 
convicted, the same authority might use his discretion 
in either sending the proceedings back for revisal, miti- 
gating, remitting, or confirming the sentence. 
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When, upon revision, courts-martial adhere to the 
judgment first pronounced, this adherence is accompar 
nied by a statement of their reasons for so doing. .In 
such cases, the reviewing authority may confirm the 
proceedings, should nothing illegal therein prevent, that 
the convict may not go unpunished ; or may remit, or 
mitigate the same, at his discretion. 

Provocation^ according to its kind and degree, and 
the nature of the act committed in consequence of it, 
may justify or excuse that act. ExtemLatirig circum- 
stances may be properly considered by the approving 
authority, and indeed, it is the right of the accused that 
all the circumstances of his case should be reviewed by 
that authority which decides finally upon it. 

mtlgatlon of Puntslimeitt. By the 89th article of 
war, "every officer authorized to order a general court- 
martial, shall have power to pardon or mitigate any 
punishment ordered by such court, except the sentence 
of death, or of cashiering an officer ; which, in the cases 
where he has authority (by article 65) to carry them 
into execution, he may suspend, until the pleasure of 
the President of United States can be known ; which 
suspension, together with copies of the proceedings of 
the court-martial, the said officer shall immediately 
transmit to the President for his determination. And 
the colonel or commanding officer of the regiment or 
garrison, where any regimental or garrison court-martial 
shall be held, may pardon or mitigate any punishment 
ordered by such court to be inflicted.''* 

The power is hereby expressly given to every officer, 
authorized to order a general court-martial, to pardon 

* See act approved Dea 24th, 1861. 
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and mitigate any punishment ordered by snph court, 
except the sentence of death, or of cashiering of an offi- 
corj these can only be pardoned or mitigated by the 
President of the United States. 

In the case of Major Whistler, the following opinion 
was given by the attorney-general: "In those cases 
which, by the rtdes and articles of war, are required to 
be submitted to him, the whole proceedings are required 
to be transmitted to the secretary of war, to be laid be- 
fore the President ^ for his confirmation or disapproval, 
and orders in the case.' The terms indicate an unlimit- 
ed discretion ; and when it is considered, that he is, by 
,the constitution, the depositary of the pardoning power 
— ^that this is coextensive with every species of punish- 
ment, except only in cases of impeachment — ^it cannot, I 
think, be doubted that he has authority to mitigate as 
weU as to confirm or reject the sentence of a general 
court-martial, in the exercise of the supervisory power 
committed to him by the act for establishing the rules 
and articles, for the government of the armies of the 
United States. It would be smgular if, in the cases 
which are intrusted to the supervision of a subordinate 
officer (see 89th article of war), a power should be 
given to him over the sentence of a court-martial, which 
is denied to the commander-in-chie^ in those cases which 
are referred to him."* 

The power to pardon all offences against the United 
States, except in cases of impeachment, is given to the 
President, by the constitution; and his constitutional 
power to grant a conditional pardon, offering to com* 
mute the sentence of death to that of imprisonment for 

* Opmiona, Not. 3d, 1829. 
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life, is affirmed by the Supreme Court* And Attorney- 
General Crittenden, in the case of an Indian sentenced 
to be hung for murder, says : " The general power of 
pardoning conferred by the constitution upon the Presi- 
dent, includes the ppwer of pardoning conditionally, or 
of commuting to a milder punishment that which has 
been adjudged against the offender. The commutation 
of the punishment is but a conditional pardon; and 
that the President may gi'ant such a conditional pardon 
has been always recognized and decideA"f 

The question, then, which has arisen denying to the 
President the power of commutmg^ because under the 
above-quoted article of war, the word " mitigate " is only 
used, which does not include '^ commute^'* necessarily 
falls to the ground, as the Supreme Court, the sole judge 
of the constitutionality of laws and acts, has affirmed this 
as flowing directly trom the pardoning power, and what 
is granted by, or implied in, the constitution cannot be 
annulled by express laws, much less by mere inference, 
as above. 

To mitigate a punishment, is to make it less in degree, 
preserving the same species. To com/mute^ is to substi- 
tute a punishment of a different species. There are 
only two kinds of punishments recognized and author- 
ized by our military laws, which admit of no degrees of 
severity : — they are, death and cashiering, or dismission ; 
but when such a sentence is adjudged by a court-martial, 
its pardon or mitigation is placed, exclusively, in the 
hands of the President. All other sentences can be par- 
doned or mitigated by the officer ordering the court, but 

* Ex parte, Wells, 18 Howard U. a, p. 307. 

t OpinionB, Maj 10th, 1861. (U. S. iw. Wilson, Y Peters, p. 158.) 
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admitting as they do of diflferent degrees of severity, 
there arises no difficulty in regard to their mitigation, as 
this power can be exercised by lessening the quantity 
without changing the species. 

But the power to commute is held to be included in thai 
of mitigation. In the case of private William Bamsman, 
of the marine corps, who was sentenced to suffer death, 
the question, whether the President could change that 
sentence into one of " service and restraint for the space of 
one year, &c.," was submitted to Mr. Wirt, attorney-gen- 
eral " The power oi pardoning the offence^ does not, in 
my opinion, include the power of changing the punish- 
ment, but the power to mitigate cannot be fairly under- 
stood in any other sense than as meaning a power to sub- 
• stitute a milder ptmishment in the place of that decreed 
by the court-martial The only doubt that occurs to me 
as possible in regard to this construction, is, whether the 
power of mitigating a punishment includes the power 
of changing itp species; whether it means any thing 
more than lessening the qyurnitUy^ preserving neverthe- 
less, the species of the punishment. A sentence of death 
cannot be mitigated in any other way than by changing 
the punishment. To deny him the exercise of this 
power in such a case, and to throw him on his own 
power of entire pardon, would be to compel him to ex- 
tend the greatest mercy to those who had deserved it 
least ; for while it is true that sentences of death are 
those which appeal most strongly to mercy, because 
they deal in blood, it is no less true that they are pre- 
cisely those which are least worthy of an entire pardon, 
because they are pronounced only in cases of enormity. 
In other words, they are those in which the power of 
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mitigation applies with peculiar propriety, I tldnk, 
therefore, that the President has the right to mitigate 
the sentence of death ; and that every argument for the 
exercise of the power in inferior cases, applies a fortiori 
to such a sentence. And since a sentence of death can 
be mitigated only by changing it, my opinion is, that 
the President has the power, in t^e case of William 
Bamsman, to substitute the milder punishment which 
he contemplates."* 

In the case of an officer of the navy who was sen- 
tenced by a court-martial to be dismissed the service, 
the President's power to mitigate the punishment, is up- 
held by the opinion of the attorney-general " In any 
aspect of the case, I cannot doubt the power of the 
President to mitigate a sentence of dismission, by com- 
muting it into a suspension for a term of years. without 
pay. A dismission is a perpetual suspension without 
pay, and the limited suspension without pay is the in- 
ferior degree of the same punishment. According to 
the strictest authorities, I am satisfied that limited sus- 
pension, with the suspension of pay and emoluments, is 
a legal mitigation of a sentence of dismission from the 
service."f 

In a subsequent opinion, the following is the language 
of the same attorney-general, Mr. Mason : " When an 
officer is brought to trial, and is sentenced to be pun- 
ished, the executive may mitigate the severity of that 
punishment, but there is a guide — ^the discretion is a 
legal discretion, and the mitigation must not be accord- 
ing to a capricious will, but must have the sanction of 
the judgment of the court It must inflict a part of the 

* Opinionsj Jaxuiaiy 4th, 1820. f 0pi]iiaD8» September 18th, 1845. 
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pmuAhment awarded by the judgment of the court, with 
the exception of those cases in which there is no degree, 
as where the whole punishment must be inflicted, or no 
part of it can be. Such is the case with a sentence of 
deatL"* 

In the case of Captain Ramsay of the Navy, who was, 
in 1843, sentenced by a general court-martial "to be 
suspended from all rank and command in the navy of 
the United States, for and during the period of five 
years," the President ordered that the sentence be " com- 
mute.d to suspension for six months withcmt pay.^^ In 
reviewing the case, the attorney-general says, that " It 
does not appear that the commutation of the sentence 
was made at Captain R's request; or that the con- 
dition was accepted by him. The act of Congress 
has made a suspension of pay a punishment to be in- 
flicted, or not, in a single class of cases, at the discretion 
of the court.f The executive has no power while an 
officer retains his commission, and is not sentenced by a 
court-martial to that effect, to take from him the pay 
which the law gives him. I am constrained to the 
opinion, therefore, that Captain R. is entitled to pay, 
during the period mentioned in the 4th auditor's let- 
ter, notwithstanding the terms in which the President 
commuted his sentence." J 

The, weight of opinion is, therefore, in favor of the 
power of the President to conmmte under the authority 
given by law to mitigate; provided it be mitigation, 
and add nothing ; and as this has also been affirmed by 
the Supreme Court as constitutional, and as flowing from 

* Opinions, October 16th, 1845. \ See 84th article of war. 

X Opinion, October 16th, 1846. 
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the pardoning power, the question is set at rest and is 
no longer open for discussion. 

The 89^A a/rticle prohibits "every officer^' firom par- 
doning or mitigating the sentence of death or of cashier- 
ing an officer. In time of wa/r such a sentence can be 
carried into execution by the officer ordering the court- 
martial, except in the case of a general officer,* but the 
power of pardon and mitigation is left exclusively to the 
President. 

In the case of Lieutenant Devlin of the Marines, on 
service with the army in Mexico, who was sentenced by 
a general court-martial, to be cashiered, the general-in- 
chief, after approving the sentence, directed that it 
should be commuted to twelve months' suspension from 
rank, command, and emoluments; without submitting 
the proceedings and his orders thereon, for the action of 
the President of the United States. The question as to 
the legality of the order of the general-in-chief, com- 
muting the punishment, was submitted to the attorney- 
general. 

" By the 65th article, the general-in-chief had the full 
power to confirm the sentence of cashiering against lieu- 
tenant D. But he had no power whatever to pardon 
or mitigate the sentence, the 89th article expressly 
excepting the cashiering of an officer from his power to 
pardon or mitigate. All the authority he had was, to 
suspend the carrying the sentence into execution tmtil 
the pleasure of the President could be known. The 
article is express, that, in the cases where the general-in- 
chief has authority to carry into execution such a sen- 
tence, to wit, in time of war, he shall not pardon or 

* See 65th article of war, and act approved Dec. 24th, 1861. 
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mitigate, but may suspend execution and make report 
to the President."* 

Final Action on the Procteedinst. The proceedings 
of a court-martial having been finally disposed of by the 
officer ordering the court to assemble, or the conmiand- 
ing officer for the time being, are not liable to be re- 
viewed by any other authority short of the President of 
the United States. A superior military commander to 
the officer confirming the proceedings may suspend the 
execution of the sentence when, in his judgment, it is 
void on the fiace of the proceedings, or when he sees a 
fit case for executive clemency. But such military com- 
mander is not invested by law with power to annul or 
pardon the sentence. As a legal judgment it so stands 
till vacated in due course of law. In such cases, the 
record, with his orders prohibiting the execution of the 
sentence, shall be transmitted for the final orders of the 
President. This salutary check on the action of the re- 
viewing authority is made practicable by the regula- 
tions requiring aU proceedings of the inferior courts to 
be transmitted without delay to the department head- 
quarters; and the original proceedings of all general 
courts-martial after decision thereon of the reviewing 
authority, and copies of all orders confirming, or disap- 
proving, or remitting the sentences of courts-martial, to 
be transmitted to the judge advocate of the army at the 
War Departmentf 

There is no court in which an appeal can be taken 
against the sentence of a court-martial, or in which it 
may be revised, with the single exception of the right 
of appeal firom the judgment of a regimental to a gen- 

« Opinionsj September 20th, 1863. f ^< ^i P- ^26- 

Digitized by VjOOQIC 



160 MILITABY LAW AND COUBTB-MABHAL. 

eral court-martial, as provided by the 85t}i article of 
war. 

The siwcessor to an officer ordering a court-martial is 
empowered to act on its proceedings, confirming or dis- 
approving them. He may also pardon or mitigate a 
sentence confirmed by his predecessor, but cannot review 
or annul his decision, nor arraign its propriety, or im- 
pugn the motives that induced it. That decision is final, 
and closes the trial, and the only remedy lies in the 
power of pardon or mitigation. As bearing on this 
point we quote the foUowdng : " The office and powers of 
the President are perpetual and every successor has all 
the powers which his predecessors had whilst in office. 
But this must be understood of matters executory, of 
things to be done, and not in relation to matters execut- 
ed, rightfdlly and legally transacted. A decision made 
and executed under one President, is not liable to be 
reviewed and annulled under the administration of an- 
other." 

Remisiion. Where an officer is suffering under a 
sentence of suspension from rank and pay, any order 
for duty and command according to his rank, issued by 
authority competent to pardon, is a remission of the un- 
expired portion of the sentence. In 1851, an officer of 
the navy was, by a court-martial, sentenced to be dis- 
missed the service, which sentence was mitigated, by 
the President, to suspension from service and pay, for 
the term of twelve months. During said term of sus- 
pension, he was ordered by the secretary of the navy 
" to attend as a witness before a court of inquiry." The 
lieutenant claimed this as a constructive pardon of the 
entire sentence. Mr. Attorney-General Gushing denied 
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this claim, but stated tliat if the lieutenant ^^ had been 
ordered on duty and command as a lieutenant, that 
would have been an eospress remission, not of the whole 
sentence, but of the unexecuted residue of the sen- 
tence."* 

Record Preierred* The original proceedings and 
sentence of a general court-martial, shall be carefully 
kept and preserved in the office of the secretary of war, 
to the end that the persons entitled thereto may be 
enabled, upon application, to obtain copies thereof 
The party tried by any general court-martial shall, upon 
demand thereof, made by himself, or by any person or 
persons in his behalf, be entitled to a copy of the sen- 
tence and proceedings of such court-martiaLf 

In this place it will be well to notice an important 
question, which has- been largely discussed by De Hart 
in his work on courts-martial, and whose opinions find 
able advocacy in the views of the late general-in-chief 
of the ariny. The question is, JIae the President of the 
United States the right to dismiss /r(Wi the service^ with- ' 

OUT TRIAL, A COMMISSIONED OFFICER of the O/rmy OT TlCmf, 

For arguments in denial of this right, we refer to the 
work of De Hart, and will confine ourselves to eictracts 
from the opinions of high legal authority, delivered 
since its publication, in support of that right. 

" The authority of the President in this respect (the 
removal of GivU officers), was sustained in the debate of 
1789 upon the ground that * it resulted from the nature 
of the power, and the convenience and even necessity of 
its exercise ; that it was clearly in its nature a part of 
the executive power, and was indispensable for a due 

* Opinions, September 12th, 1854. f 90th article of war. 

11 
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execution of the laws, and a regular administration of 
the public affairs.' This doctrine has since been ex- 
pressly sanctioned by the unanimous sanction of the 
Supreme Court ; placing it, however, more distinctly on 
the ground that, as a necessary rule, * the power of re- 
moval is an incident of the power of appointment.' K 
there is any foundation in the constitution for any dis- 
tinction in the tenure of civil and military office, it is 
remarkable that it should have been overlooked in the 
searching and comprehensive discussion of 1789. On 
the contrary, it was maintained that the power of re- 
moval extended to every officer of the government 
except the judiciary."* 

And Attorney-General Gushing, December 10th, 
1856, says: "As a question of law, and upon mere legal 
authorities, it must be taken as a point adjudged. So 
it is in the practice of the government. The power has 
been exercised in many cases with approbation, express 
or implied, of the Senate, and without. challenge by any 
legislative act of Congress. In regard to officers of the 
army and navy, there is no specific provision in the con- 
stitution, of any sort. In regard to the appointment of 
the officers of the army and navy there is no general act 
of Congresa It stands, of course, upon the constitu- 
tional provision, that the President ^ shall nominate and, 
by and with the advice and consent of the Senate, shaU 
appoint ambassadors, other public ministers and con- 
suls, judges of the Supreme Court, and (ill other officers 
of the United States^ whose appointments are not herein 
otherwise provided for, and which shall be established 
by law.' 

♦ opinion Attomey-Qeneral Clifford, July 14th, 184T. 
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"Now, in regard to cwil officers, the construction of 
the constitution was fixed, as all admit, past change, pn 
occasion of the debates in the first Congress. And the 
established practice of the government on this point has 
passed into the state of equally established constitution- 
al doctrine. The power to remove is inherent in the 
executive power to nominate. 

" It is true the constitution contemplates the organiza- 
tion by Congress of a special forum for the trial of mili- 
tary officers ; and officers of the army and navy may be 
dismissed by sentence of courts-martiaL But that sen- 
tence must be approved by the President, in order to 
take effect; and even after such approval the party 
may be pardoned by the President. In these particu- 
lars the executive power of appointment and removal 
continues to be recognized by implication. It is not 
otherwise with civil officers. They are aU subject to 
trial by a special forum, the Senate of the United States, 
whose judgment extends, by expression, not only to re- 
moval from office, but also to fiiture disqualification, 
and is beyond the power of pardon. Surely, if the 
existence of a special statute forum for military officers 
be objection to the power of removal by the President 
in their case, still more so is the existence of the special 
constitutional forum in the case of civil officers. 

" There are considerations of expediency, which have 
contributed to give greater practical permanency to mil- 
itary than to civil commissions. But these considerar 
tions cannot operate to change the signification of the 
constitution." 

By the llih article of wm^ it is enacted, that no dis- 
charge shall be given to a non-commissioned officer or 
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soldier before his term of service has expired, but by 
order of the President, the secretary of war, the com- 
manding officer of a department, or the sentence of a 
general court-martial ; nor shall a commissioned officer 
be discharged the service but by order of the President 
of the United States, or by sentence of a general court- 
martial 

It is certain that " by order of the Presideni^^ applies 
as strictly to commissioned officers, as to non-commission- 
ed officers and soldiers within the term of their enlist- 
ment. And yet, the constant practice of the army, 
sanctioned by regulation, is, to dismiss soldiers from the 
service with a " discharge in writing" on the application 
of their commanders, and without trial. As no excep- 
tion has ever been taken to such procedure, under this 
article, the conclusion seems irresistible, that, under this 
same article, a commissioned officer may be dismissed 
or " discharged" by order of the President, and without 
atrial. 

Much might be said on the ground of expediency, in 
opposition to the rule and practice in this regard, but 
we will only remark, that the power of the President to 
remove officers from the army . at his pleasure, might 
some day prove of greater danger to the liberties of the 
people, than the simple fact of keeping up a standing 
army. The right of appointing to office during the re- 
cess of the Senate, said appointments to hold until the 
end of the next session of Congress, gives to an tmscru- 
pulous executive a fearfiil power. The selection of po- 
litical tools, to hold such positions for many months, 
would suffice, under circumstances of great extremity, 
to work out direst evils to the republic. Such a power 
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over an army cannot be too well guarded by all the 
checks wlucb an enlightened judgment can impose, and 
as an evil, is more to be dreaded than the perpetual 
tenure of officers' commissions, subject as they are to 
the dose supervision of military tribunala 
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OHAPTEE XIV. 

EXECUTION OP SENTENCE. 

mode. With regard to the mode of carrying the sen- 
tence into execution, it may be observed, that as one 
great end of punishment is the prevention of crime by 
example, it should be rendered, in this respect, as exten- 
sively useful as possible, by the publicity which attends 
its execution. Capital punishment, for instance, should 
be carried into effect in the presence of all the troops, 
or of such portion of the command as the convenience 
of the service may dictate. 

By ShooUiiff. In cases of capital punishment by shoot- 
ing, great ceremony is ordinarily observed. The troops, 
to witness the execution, are formed on three sides of a 
square, each side formed in two lines, with an interval 
between the lines of twenty paces. The execution party 
consists of ten or twelve men and a sergeant, under the 
orders of the provost-marshaL The pieces will be load- 
ed under the direction of the latter, out of sight of the 
firing party. He will see that one piece is loaded with 
a blank cartridge, and the remainder with ball cart- 
ridges, in the most careful manner. The procession will 
approach the line from the right, in the following or- 
der, viz. : 

1. Provost-marshaL 
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2. Band of the prisoner's regiment, playing a fdneral 

marcL 
8. Firing party. 

4. Coffin, borne by four men. 

5. Prisoner and Cbaplain. 

6. Sscort. 

When the procession shall have reached the right of 
the divison, the front battalions shall face to the rear, 
and the procession will pass between the lines of the 
battalions around to the left of the division. It will 
halt and form, facing outward, on the vacant side of the 
square. During its passage the bands of the regiments 
which it passes shall in succession play ftmeral marches, 
and after its passage each regiment in the front line 
will, in succession, face to the front. 

On arriving at the open space, the music ceases; the 
prisoner is placed on the fatal spot marked by his coffin; 
the charge, finding and sentence of the court-martial, and 
the order for his execution are read to the culprit, and 
also, at the same time to each regiment by its adjutant ; 
the chaplain having engaged in prayer with the con- 
demned, retires; the execution party forms at six or 
eight paces from the prisoner, and receives the signal 
fit)m the provost-marshal If its fire does not prove 
instantaneously effectual, it is the duty of the provost- 
marshal to complete the sentence with his pistol. Some- 
times the fire of a file or two is reserved, to be prepared 
for this painfcd occurrence. After the execution, the 
troops break into column by the right, and move past 
the corpse in slow time. 

By Hanging. Death by hanging is witnessed by the 
troops formed in square on the gallows as a centre. 
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The executioner performs his office under the direction 
of the provost-marshal. The troops march off the 
ground in slow time; the provost-marshal with the 
escort remaining until the body is taken down. 

Brnmmed out. Soldiers are sometimes ordered to be 
discharged with ignominy, in pursuance of the sentence 
of a court-martial, and the sentence is executed as fol- 
lows : The troops being assembled, and the .man about 
to be discharged brought forward in charge of a guard, 
the several crimes and irregularities of which he has 
been found guilty are recapitulated, and the order for 
his discharge is read, in which is noticed his ignominious 
conduct. The buttons, facings, and any other distinc- 
tions are then stripped from his clothing, and he is trum- 
peted or drummed out with the *' rogue's march," 
through the barracks or camp of his corps. 

Corporeal punishment is used, in the articles of war, 
to include confinements, ball, and chain, &c., to which 
an offender is subjected in his person. 

A commanding officer is not justified in rdea&ing sol- 
diers under sentence of corporeal punishment, permit- 
ting them to do duty in presence of the enemy, or at 
other times, and afterward inflicting the punishment. 
Such a release is a remission of the unexpired portion 
of the sentence. 

When a soldier is sentenced to close conjmement in 
the cells, if sickness should require him to be removed 
to the hospital, he would, upon recovery of his health, 
be returned to imprisonment for the remainder of his 
sentence, but the time of his being in hospital must be 
counted a* part of his imprisonment. When in hospital, 
he is deemed a prisoner. 
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Place. Courts-martial do not notice the plcm of im- 
prisonment, in their sentence. This is left to the com- 
manding officer under whose control the sentence is to 
be executed, and therefore the place of imprisonment 
may be changed should the removal of the garrison, or 
other cause, render it necessary. The time taken to 
effect the change would be counted in cases of ordinary 
confinement, but where jconfinement, either solitary, or 
on bread and water diet, is the sentence, the prescribed 
number of days must be fulfilled. 

Time. In calculating the period of imprisonment, 
the day on which the sentence commences, and that on 
which the prisoner is to be released, are both to be 
counted; and it may also be mentioned, that in all cases, 
unless calendar months are specified, lunar months of 
twenty-eight days are always to be imderstood. 
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CHAPTER XV. 

REDRESSING WRONGS, AND APPEALS. 

Protection to inDerion. The articles of war contain 
full authority for protecting the rights and interests of 
inferiors, by giving to all officers and soldiers the right 
of appeal, and requiring superiors, in positive and im- * 
equivocal terms, to follow certain prescribed modes for 
the doing justice to the appellant. While placing in 
the hands of the inferior the right to demand redress 
and to force a superior to act upon his complaint, the 
laws also give the superior an opportunity to redress 
the wrong, of his own motion and by his own act. In 
the case of a soldier it requires, without qualification or 
condition, a regimental com't-martial to be summoned 
upon complaint being made, and with the reserved and 
absolute right to appeal to a general court-martiaL In 
the case of wrongs, we thus see a palpable preference 
given to soldiers, by making an investigation immediately 
follow the complaint in the first instance, while with offi- 
cers, an examination is only required after a refusal to 
grant redress, and upon an appeal from such refdsaL 

Offleen. The B4:th article of wa/r enacts, that " If 
any officer shaU think himself wronged by his colonel, 
or the commanding officer of the regiment, and shall, 
upon due application being made to him, be refused re- 
dress, he may complain to the general commanding in 
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the state or territory where such regiment shall be sta- 
tioned, in order to obtain justice; who is hereby re- 
quired to examine into said complaint, and take proper 
measures for redressing the wrong complained of, and 
transmit, as soon as possible, to the Department of War, 
a true state of such complaint, with the proceedings had 
iiiereon." 

This only refers to a wrong supposed to have been 
done by the colonel or commanding officer of the regi- 
ment, but the custom of service has extended its appli- 
cation to all wrongs implicating any superior officer, as 
the statute, being remedial and not penal, must receive 
an equitable and liberal interpretation, so as to attain 
most effectually the end in view, and prevent a failure 
of the remedy intended. 

Following, however, the letter of the law, the aggriev- 
ed officer must first make due application for redress, to 
the colonel or commanding officer of the regiment. 
This must be made in writing, and the supposed aggres- 
sor allowed reasonable time to act upon the application 
by redressing the grievance, or returning the complaint 
with his refusal Should he " be refused redress" either 
in express terms, or by such a neglect of the application 
as shall constructively amount to a denial of justice, he 
may then complain to the general commanding in the 
state or territory. This complaint must pass through 
the hands of the colonel, he being an intermediate com- 
mander, who has thus a second opportunity of acting 
upon it, and must be identical with the application sub- 
mitted in the first instance. The general is required to 
examine into the complaint, and take proper measures 
for redressing the wrong, and no discretion is left him 
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in this regard, and in transmitting all proceedings liad 
thereon, to the War Department. But if the charge 
laid be incapable of prooi^ or the grievance stated do not 
amount to a crime of military cognizance, it is usual to 
return the accusatory complaint to the party making it, 
with an admonition, or advice, that it be withdrawn. 
Should, however, the complainant insist that the state- 
ment of his grievances be brought to the notice of the 
department of war, the general is bound to forward it. 
Even his peremptory refusal to transmit it would not be 
prejudicial to the complainant, as the latter has the 
right, in that case, to address himself direct to the War 
Department through the adjutant-general's office. 

Mon-CommiMloned Mftcers and Soldiers. The Soth 
a/rtide of war enacts, that " If any inferior officer or sol- 
dier shall think himself wronged by his captain or other 
officer, he is to complain thereof to the commanding offi- 
cer of the regiment, who is hereby required to summon 
a regimental court-martial, for the doing justice to the 
complainant, from which regimental court-martial either 
party may, if he thinks himself still aggrieved, appeal 
to a general court-martiaL But if, upon a second hear- 
ing, the appeal shall appear vexatious and groundless, 
the person so appealing shall be punished at the discre- 
tion of the said court-martiaL" 

Two questions present themselves: What ^^wrmigi^ 
are referred to ? and, what is meant by " his captain or 
other officer P 

This article was originally adopted from the British 
article of war, by the revolutionary government, on the 
20th of September, 1776, and was contiaued in force 
imder the constitution until repealed and supplied by the 
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act of April loth, 1806. Originally it read, " his cap- 
tain or other officer commanding the troop, or company 
to which he belongs," and the evident intention of the 
change to " his captain, or other officer," was to extend 
the effect of the article to aU officers whatsoeoer. Other- 
wise, how can we reconcile the suppression of the limit- 
ation with the remedial purposes of the article. Its 
object being remedial, the law is intended to cover, with 
its protection, all cases which might by possibility oc- 
cur, and no limitation is placed to its power that the 
rights of the soldier might be held subservient to his 
own will, in every contingency. No evil, but much good, 
must of necessity be the obvious result, and there can be 
no reason why the most liberal interpretation should 
not be given it, if there be any doubt as to the extent 
of its operation. The British article has always been, 
and is still, expressly limited to cases arising between a 
. soldier and his captain, or other officer commanding his 
troop or company, but that is no argument in favor of 
such a construction being placed on ours, but brings 
us to the conclusion that in making the change in its 
phraseology, our legislators desired to place no boimds 
to its beneficial effects and influences. 

iRTrongrs. The construction has always obtained in 
the British service, that the wrongs referred to must re- 
late to, what is commonly termed the interior economy 
of a company, and have reference to pay or allowances, 
clothing, messing, or the repair of arms and accoutre- 
ments, and must resolve itself into some claim not ad- 
mitted by the soldier ; and the British article of April 
25th, 1860, confirms the above construction, by limiting 
it to cases in which he " shall think himself wronged, 
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in any matter affecting his pay or clothing, by his cap- 
tain, &c.'' As long as our article was an exact trans- 
cript of the old British article, just so long their inter- 
pretation held good, but in extending its operation to 
all officers, the wrongs incurred could no longer be cir- 
cumscribed within the narrow bounds of a company's 
interior economy. In our opinion, therefore, the law is 
applicable to every possible wrong inflicted by an offi- 
cer on a soldier, when that wrong is capable of being 
redressed. 

RedreM. Upon complaint being made to the com- 
manding officer of the regiment, he is required to sum- 
mon a regimental courirmartial for the doing justice to 
the complainant* This requirement is imperative and 
compulsory. Punishment forms no part of its office, as 
the supposed wrong-doer is a commissioned officer over 
whom a regimental court-martial has no jurisdiction, 
and upon whom it cannot sit in judgment. Neither 
can it be considered in the light of a court of inquiry, 
because these are prohibited unless directed by the 
President of the United States, or demanded by the 
accused. This court-martial is organized for special 
purposes, and the only authority given to it, is to decide 
on the justice or injustice of the complaint. Even an 
opinion pointing directly to the character of an officer 
cannot be given, it must be confined to the merits of 
the complaint, and simply state whether or not it be 
well founded, and to what extent. " To do ''justice to 
a complainam,tj and to sustain the majesty of a violated 
law, are two very different things. In the one case, a 

* The British article of war, 13 (April 25th, I860), says, "to summon a regimen* 
tal court of inquiry, for the purpose of determining whether such complaint is just " 
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wrong may be remedied to the entire satisfaction of the 
complainant ; but in cases of a violation of lorn by an 
officer, and where the majesty of the law is to be vindi- 
cated by the infliction of a penalty upon the aggressor, 
if a commissioned officer, a regimental court-martial 
should not be summoned, the trial of a commissioned 
officer by such court being prohibited by the 6Yth arti- 
cle of war ; and an inquiry antecedent to a trial by a 
general court-martial would be a violatiou of a wise 
provision of the 92d article of war."* 

The individual aggrieved must, in the first place, 
seek redress at the hands of the officer who has wrong- 
ed him, and it is only when this redress is denied him, . 
and he still thinks himself wronged, that he carries his 
complaint to the commanding officer of the regiment. 
This^ though not required by the letter of the law, is 
strictly in consonance with the fijxed rule for communi- 
cating with superiors ; and besides, the supposed wrong- 
doer may at once do justice to the complainant, and 
obviate the necessity for further proceedings. Having 
received the complaint, the commanding officer of the 
regiment is compelled to summon a regimental court- 
martial for the doing justice to the complainant. If 
the alleged wrong be proved before the court-martial, 
its decision must be such as shall cause the wrong to 
be remedied. The decision being then adverse to the 
officer, it becomes the duty of the commanding officer 
of the regiment to see that the officer does justice to 
the complainant If the officer refuse so to do, while he 
takes no appeal from the decision, his refiisal becomes 
an offence, and he is liable to trial by a general court- 

* G. 0. No. 13, W»r Department, February 20th, 1843. 
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martial, foi* disobedience of the orders of the colonel, 
and for contempt of the decision of the regimental court. 

Appeal. From the award of the court, either party, 
the soldier or the officer, may, if he thinks himself still 
aggrieved, appeal to a general court-martial But if 
upon a second hearing, the appeal shall appear vexa- 
tious and groundless, the appellant shall be punished at 
the discretion of the said court. The absolute right of 
appeal is thereby given to either party. Should the 
decision be against the appellant, the court may state 
that the appeal did not appear vexatious, as in truth it 
need not of necessity be, for the appellant might have 
entertained an honest but erroneous view of the case. 
Should the appeal, however, bear palpable evidence of 
its vexatiousness or groundlessness, the court itself has 
power to award summary punishment. 

This is the only case — the redressing of wrongs — ^in 
which an appeal can be made to a higher tribunal, 
under the articles of war ; thus exhibiting special jeal- 
ousy for the rights of inferior officers and soldiers, by 
making in their favor a marked exception to the ordi- 
nary course of military trials. 

mode of Proeeediug. The regimental cov/rt-ma/rtidl 
being assembled, and the parties present, the order con- 
vening the comi; is read, and both the appellant and 
defendant exercise the right of challenging any of the 
members. The court is then duly sworn. The com- 
plainant next makes a statement of his grievance, and 
proceeds to substantiate it by bringing in evidence, 
under oath, to prove the alleged wrong. The officer 
may then adduce any testimony he may have, in refuta- 
tion or explanation, and make such statement as he 
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may deem necessary to his exculpation. All tlie evi- 
dence and explanations having been received and re- 
corded, the conrt is closed for deliberation, and comes to 
a decision on the merits of the case. The proceedings 
are subject to the confirmation or disapproval of the 
officer ordering the court. 

Prom this decision, should either party think himself 
still aggrieved, he may a^ppecH to a general court-martial, 
by which the whole subject is again investigated. It is 
a new trial of the very same circumstances, and accord- 
ing to Blackstone " a new trial is a rehearing of the 
cause before another jury, but with as little prejudice 
to either party as if it had never been heard before. 
No advantage is taken of the former verdict, and the 
subsequent verdict, though contrary to the first, imports 
no tittle of blame upon the former jury, who, had they 
possessed the same lights and advantages, would proba- 
bly have altered their own opinion." The members of 
the regimental court can neither appear in court as de- 
fendants, nbr take any part in the proceedings, nor can 
' they be examined as to any pomt connected with the 
former trial. The appellant sustains the part of prose- 
cutor, and the party in whose favor the inferior court 
has given its judgment is defendant in the cause ; the 
complaint on the original trial being the matter in 
issue, on the truth or falsity of which the general court 
is to decide. Witnesses may be called by either party, 
whether they have been examined before the inferior 
court or not. " By consent of the parties the evidence 
at the former trial may be admitted."* Before neither 
of these courts does any one appear as a prisoner. 

* Tytler, p. 336. 

12 
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The court having assembled, the appellant and re- 
spondent being present, the order convening the court 
is read. The judge advocate then informs the court, 
that the case about to be investigated is an appeal from 
a regimental to a general court-martial, unless the object 
of the trial be embodied in the order for assembling. 
Both parties have the right of challenging. The court 
is then duly sworn. The statement of the appellant's 
alleged wrong is now read and recorded; after which 
he adduces evidence in support thereof The appellant 
should not in any case be sworn. When the appellant's 
case is folly before the court, the respondent replies to 
it, by argument and such testimony as he considers 
necessary. He should not be sworn, unless required to 
be so by the appellant, or thought necessary by the 
court, that he may depose to facts. The examination of 
witnesses, who must all give their evidence on oath, is 
taken in precisely the same manner as on other courts- 
martiaL 

The trial being finished, the court deliberates on the 
evidence which has been adduced before it, and gives 
an opinion thereon. This opinion consists in the declara- 
tion that the decision of the regimental court-martial, 
from which the appellant has appealed, is, or is not, 
borne out by the evidence recorded on the proceedings. 
Should the court be farther of opinion that the appeal 
is vexatious and groundless, such fact wiU be stated, 
and the court would proceed to sentence him at its dis- 
cretion. It then remains for the reviewing authority to 
confirm or disapprove the proceedings and opinion of 
the court 
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CHAPTER XVI. 

COURTS OF INQUIRY. 

A couET of inquiry may be considered more a coun- 
cil than a court, which an officer in command may take 
advantage of to assist him in forming his judgment on 
any doubtful or intricate subject. It is sometimes called 
upon to receive and methodize information only ; at other 
times, to give an opinion on any question or subject 
proposed.* In the British service there is no specific 
enactment for holding such courts, but the power seems 
to be an emanation from the prerogative of the crown, 
and to have been consecrated by custom as part of the 
military judicature. 

Authority to ConTene. For the army of the United 
States, courts of inquiry have been specially authorized 
by the 91st and 92d articles of war. The power to 
order them is therein strictly confined to the President , 
of the United States, unless demanded by the accused. 
No one, therefore, but the executive can, of his own 
motion, order* a court of inquiry. Upon application of 
the accused, aU commanding officers have the undoubt- 
ed power to order such courts, though the practice of 
the service, in cases of commissioned officers, has limited 
its exercise to those who can convene general courts- 
martial ; and in the case of enlisted men to those officers 
who can assemble either of the inferior courts. 

* Griffith's Notes, p. 133. 
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iVumber of ]!Ieinber§. The court shall consist of one 
or more officers, not exceeding three, and a judge advo- 
cate, or other suitable person, as a recorder, to reduce 
the proceedings and evidence to writing. 

Jurii^diction. Their jurisdiction only extends to an 
examination into the nature of any transaction, accusa- 
tion, or imputation against any officer or soldier, but 
they shall not give their opinion on the merits of the 
case, excepting they shall be thereto specially required. 
The order directing the court to assemble should con- 
tain instructions as to the extent of the investigation, 
and should also state whether or not the court is to re- 
port the facts merely, or give an opinion on the merits 
of the case. The court must conform strictly to these 
directions, either by giving a general opinion on the 
whole matter and whether further investigation and 
action are called for, or a statement of facts only, or these 
with an opinion thereon ; its duties depending entirely 
on the instructions which the authority convening the 
court may think proper to give. Except when ordered 
by the President, the court cannot be directed to inves- 
tigate other matters than those for which the officer or 
soldier has demanded the court, unless such incidental 
examination of particular points becomes necessary for a 
true understanding of the matter in issue.' 

The Accused. Although the accused cannot refuse to 
obey an order directing him to appear before a court of 
inquiry, convened for the purpose of inquiring into his 
conduct, he may object to take any part in the proceed- 
ings, and decline answering any questions which may, 
in his opinion, be prejudicial to his cause in the event 
of a trial. From the very language of the article, he 
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has, however, a positive right to be present at the ex- 
amination, because "the parties accused shall also be 
permitted to cross-examine and interrogate the wit- 
nesses, so' as to investigate fully the circumstances in 
the question." 

The Judge advocate, as recftrder, is the prosecutor in 
the case ; the accuser may, however, be permitted to re- 
main in court and make suggestions to the judge advo- 
cate. The court may allow the accuser to appear and 
prosecute the inquiry, as was done in the case of General 
Pillow, where the accuser was the prosecutor. The 
duty of the judge advocate, as recorder, is to reduce the 
proceedings and evidence to writing. 

Challenge. It has been decided and is now an es- 
tablished principle, that members of a court of inquiry 
can be challenged, for cause, by either party. And this 
upon obvious grounds. The proceedings before such a 
court do not differ materially in character from a trial, 
except in the not finding and sentencing. The members, 
judge advocate, and witnesses are sworn, and the parties 
have the right of cross-examination. In giving their 
opinion, therefore, when such opinion is required, it is 
absolutely essential that the members should arrive at 
their conclusions after a candid and impartial investiga- 
tion. The result may bear hard upon the accused in its 
effect upon public opinion, and the right of challenge, 
exercised solely for the benefit of the accused, and to 
attain impartial justice, should be permitted, subject of 
course to a wise discretion on the part of the court itself. 

Secrecy. By reference to the oa;th prescribed for the 
members and the separate one for the judge advocate,* 

* 93d article of war. 
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it will be seen that neither are bound to secrecy. The 
members are reqtdredto truly examine and inquire into 
the matter before them, according to the evidence ; and 
the judge advocate to accurately and impartially record 
the proceedings of the court and the evidence given in 
the case. Custom has, however, fixed the practice not 
to disclose any portion of the proceedings, unless sanc- 
tioned so to do by the superior authority to whom the 
proceedings are submitted, because the expression of any 
opinion might prejudice the accused before the public, 
and may be of great injury to his cause in case of trial 
by court-martiaL 

Witnesses. Courts of Inquiry have the same power 
to summon witnesses as courts-mdrtial. 

Counsel. The parties before a Court of Inquiry — 
the accuser and the accused — may be allowed counsel. 

The hours of sitting are not limited for courts of in- 
quiry. The statute is also silent as to whether the court 
shall sit with closed or open doors^ but the legal authori- 
ties are unanimous that it may be open or closed as the 
authority convening it shall prescribe. In other words, 
courts of inquiry are inherently closed courts, to which 
persons have access by permission and not of right. 
Where the authority ordering the court is silent on this 
point, the court decides at its discretion. 

Contempts before courts of inquiiy are as punishable 
as if committed before courts-martial. Officers may be 
placed in arrest, and soldiers be confined by its order; 

The accused is not necessarily m a/rreat^ when attend- 
ing a court of inquiry. 

Record. The 92d article prescribes that the pro- 
ceedings of a court of inquiry must be authenticated by 
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the signature of the recorder and the president, and de- 
livered to the convening authority, and the said proceed- 
ings may be admitted as evidence by a court-martial, in 
cases not capital, or extending to the dismission of an 
officer, provided that the circumstances are such that 
oral testimony cannot be obtained The proceedings 
may be returned for revision, as in the case of courts- 
martial. 

The accused cannot demand a copy of the proceed- 
ings, as the legal right is confined to the case of a trial 
before a general court-martiaL* 

statute of Liimitation. It was the opinion of the 
attorney-general that where there is no pertinent stat- 
ute rule, a court of inquiry is to be governed by the 
general principles of military law, applying the analo- 
gies of a court-martial where those are applicable, and 
recurring to adjudged cases, precedents ruled, authori- 
tative legal opinions and approved books of legal expo- 
8ition,f 

In his " Practice of Courts-Martial" General Macomb 
lays down the, principle that " transactions may become 
the subject of investigation by courts of inquiry after a 
lapse of any number of years, on the application of the 
party accused, or by order of the President of the Unit- 
ed States ; the limitation mentioned in the 88th article 
being applicable only to general courts-martial." J 

De Hart does not accede to this doctrine, first, be- 
cause of the doubts he entertains of the power of the 
President to dismiss an officer of the army. Had the 
President that power, a court of inquiry might be con- 

* 90th article of war. f Opinions, Jan. Slst, 1867. 

X Page 94. 
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sidered a favor by which an accused person may have 
an opportunity of justifying himself " But the power 
of the President to dismiss officers being an established 
legal doctrine, the objection fails for want of premises."* 
Secondly, because of the inconvenience to officers whose 
conduct is the subject of inquiry, and of the possibility 
that this power may be abused in the hands of those in 
command. The generality of these objections consti- 
tutes their best refutation. There must necessarily 
enter into a proper discussion of the subject, much 
higher- and broader considerations of the public service. 

The great purpose of a court of inquiry is to collect 
information, by which to guide the discretion of him 
who orders it. The exercise of that discretion may 
lead to a court-martial, but not necessarily. The sub- 
ject of inquiry may be so comprehensive that its rela- 
tion to indmduals may be of secondary consideration. 
It may involve matters of public welfare and of the 
general well-being of the service; and as* to the excul- 
pation of individuals, it is certain that the statute of 
limitation but ill performs that office ; it wholly fails to 
satisfy the point of honor. 

" It may happen that questions shall arise as to an 
offence alleged to have been committed by an officer 
more than two years ago, as to which he ought to be 
exculpated if innocent, or if guilty dismissed by the 
President, though not liable to be tried by court-mar- 
tial. In such a case, a court of inquiry protects the 
officer, find informs the conscience of the executive. 

A court of inquiry may be needed for the very pur- 
pose of ascertaining whether an alleged offence was or 

* Opinions, Dec. 30th, 1853. 
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was not committed witliiii two years, and so infonning 
the mind and guiding the discretion of the executive on 
the very point of the legality of a court-martiaL 

In a word, courts of inquiry are not limited in the 
terms of the articles of war ; it is ;well settled that they 
are not limited by construction in Great Britain ; the 
more general conclusion has been the same in this coun- 
try ; and that conclusion seems to me consonant with 
the general principles of law, and especially convenient 
in a constitutional government like the United States."* 

* Opinions, Dea 30th, 1853. 
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CHAPTER XVII. 

BOARDS FOR RETIRING DISABLED OFFICERS. 

Autbority. By the " Act Providing for the Better 
Organization of the Military Establishment," approved 
August 3d, 1861, it is enacted, that any commissioned 
officer of the army who shall have served as such forty 
consecutive years, may, upon his own application to the 
President of the United States, be placed upon the list 
of retired officers.* And it is further enacted, that if 
any commissioned officer of the army shall have become, 
or shall hereafter become, incapable of performing the 
duties of his office, he shall be placed upon the retired 
list and withdrawn from active service and command, 
and from the line of promotion : provided that there 
shall not be on the retired list at any one time more 
than seven per centum of the whole number of officers 
of the army, as fixed by'law.f 

In order to carry out the provisions of this act, the 
secretary of war, under the direction and approval of 
the President of the United States, shall, from time to 
time, as occasion may require, assemble a board of not 
more than nine nor less than five commissioned officers, 
two-fifths of whom shall be of the medical staff; the 
board, except those taken from the medical staff^ to be 
composed, as far as may be, of his seniors in rank. J 

* Section 15th. f Section 16th. | Section 17th. 
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The Jurisdiction of these boards extends to the deter- 
mination of the facts as to the nature and occasion of 
the disability of such officers as appear disabled to per- 
form military service. As it is solely by direction and 
approval of the President, that such boards are assem- 
bled, cases of officers can be brought to their cognizance 
by this same authority alone ; and as ,a further protec- 
tion to individuals where such vital interests as their 
positions in active service are in question, no officer shall 
be retired either partially or wholly from the service 
without having had a fair and fuU hearing before the 
board, if, upon due summons, he shall demand it. 

These boards are invested by law with the powers of 
a court of inquiry and court-martial, and their decisions 
are made subject to like revision as that of said courts 
by the President of the United States. Whenever they 
find an officer incapacitated for active service, the statute 
requires them to report whether, in their judgment, the 
said incapacity resulted from long and faithful service, 
from wounds or injury received in the line of duty, from 
sickness or exposure therein, or from any other incident 
of service. 

The action of a board assimilates more nearly to that 
of a court of inquiry, as it is not a trial to vindicate the 
majesty of violated law, but a strict investigation of the 
facts in the case, with judgment thereon. In conducting 
the proceedings, therefore, the rules which govern courts 
of inquiry are closely applicable. 

Challenge. The party whose case is before the 
board, has the same right to challenge as that of a pris- 
oner before a court-martiaL This follows directly from 
the spirit of the law, which gives him the right of a 
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fair and full hearing if he shall demand it. That a 
member entertaining feelings of maKce toward the party- 
concerned, should be excused from serving, is as neces- 
sary to impartial justice in such an investigation as on 
a trial before a court-martial. In the one case the 
accused is punished if convicted ; in the other if judg- 
ment be adverse, the party loses his position in active 
service, and further still, is liable to one of three condi- 
tions of retirement, either of which will weigh most 
heavily upon an officer in a pecuniary point of view, in 
the nature of a fine of greater or less magnitude, accord- 
ing to the judgment of the board. 

Oatb. The statute provides " that the members of 
the board shall in every case be sworn to an honest and 
impartial discharge of their duties." The judge advo- 
cate is also sworn to record the proceedings of the board 
and the evidence in the case, accurately and impartially, 
for although this is not mentioned in the law, yet justice 
demands that the officer who keeps the record, examines 
witnesses, &c., and is, besides, the legal adviser of the 
board, should be forced to an honest discharge of his 
duties through the binding efficacy of an oath. 

The board is not bound to secrecy, but, as in the case 
of a court of inquiry, its action should not be divulged 
until published by proper authority. 

Witnesses. These boards have, equally with courts- 
martial, the power to summon witnesses, and decide upon 
the competency and admissibility of evidence, and ;the 
legal scope of the investigation in each particular case. 

Counsel. The party concerned may be allowed coun- 
sel, on application to the board. 

Contempts. Being invested with like powers as 
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• 

courts-martial, contempts before them may be punished 
summarily; and officers of whatever grade may be 
arrested, and soldiers confined, by their order. 
. The party concerned is not in arrest when before the 
board, and he may, or may not appear before it, at his 
option. 

The board sits with open doors, except when ques- 
tions arise demanding its decision, which is always made 
with closed doors. 

Rights of the Party. The party concerned has the 
right to cross-examine witnesses, and to call witnesses, 
and to offer argument. 

]>ecision. The board closes for deliberation, and 
whenever it finds an officer incapacitated for active ser- 
vice, will report its judgment as to the cause of said 
incapacity. ^Ihe proceedings of the board must then 
be authenticated by the signatures of the presiding offi- 
cer and judge advocate, and transmitted to the secretary 
of war to be laid before the President of the United 
States for his action, the proceedings being, by law, made 
subject to his revision. 

K it be the judgment of the board, approved by the 
President, that the said incapacity " results from long 
and faithful service, from wounds or injury received in 
the line of duty, from sickness or exposure therein, or 
from any other incident of service," the disabled officer 
shall thereupon be placed upon the list of retired officers, 
with the^pay proper of the highest rank held by him at 
the time of his retirement, and four rations per day. If^ 
however, the judgment of the board, approved by the 
President, be that the said incapacity did not result 
from long and faithful service, &c., but otherwise, the 
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officer shall be retired as above, either with his pay 
proper alone, or with his service rations alone, at the 
discretion of the President, or he shall be wholly retired 
fSrom the service, with one year's pay and allowances ; 
and in this last case, his name shall be omitted from the 
army register * The law has thus fixed, in terms, the 
action of the executive in any case that may arise. 

Reviflion. Should the proceedings in any case, require 
farther and more careful deliberation, the President may, 
at his discretion, send them back to the board for revision. 

The party interested may demand a copy of the pro- 
ceedings^ as with courts-martiaL 

Brett. The officers partially retired shall be entitled 
to wear the uniform of their respective grades, shall 
continue to be borne upon the army register, and shall 
be subject to the rules and articles of war, and to 
trial by general court-martial for any breach of the said 
articleaf 

The ttatnte of limltatton does not apply to boards 
for retiring disabled officers, and transactions running 
back through the officer's entire length of service, may 
become subject to investigation. The law states that 
the board shaU determine facts as to the nature and 
occasion of the disability. The occasion may date back 
a number of years, and without the power to investigate 
matters that transpired at that period, the end for which 
the board is assembled would be signally defeated. In 
order to pass judgment understandingly, the beard must 
not only be able to decide upon the fact of the present 
disability, but also as to the canisey remote though it be, 
of that disability. 

* Section 17th. f Section 18th. 

Digitized by VjOOQIC 



BOABDS FOE RETIEmG PIBABLED OFPIOEES. 191 

The board is dissolved by order of the secretary of 
war, under the direction and approval of the President. 

Record. The record is kept after the mode in courts- 
martial, as near as may be, separate in each case ; record- 
ing the order, the day of meeting, the members present, 
whether the party concerned appeared, or declined to 
appear, being duly summoned; if present, whether or 
not he objected to any member named in the detail ; and 
then that the oath prescribed in the statute, " honestly 
and impartially to discharge their duties" as members 
of the board in this case, was duly taken by the mem- 
bers, &a 

EFidence. In recent cases, the following points as to 
the competency of evidence were decided by the board. 

1. In a manifest and unmistakable case, the board 
may take the evidence of their own senses as to the 
physical condition of a party, who, for instance, cannot 
.walk into the room, or get up, or sit down without as- 
sistance. But generally, and in aU questionable cases, 
they are to ascertain his condition, as in aU judicial pro- 
ceedings, by evidence. 

2. That the conduct and services of an officer are evi- 
dence of his fitness to exercise his commission ; and that 
the reports of courts of inquiry and the judgments of 
courts-martial are competent evidence in inquiring into 
such conduct and services ; and that the whole record 
of such court shaU be admitted, when required. 

8. That facts, by the testimony of officers, and their 
judgment on such facts witnessed liy them, are also com- 
petent evidence in the same inquiry. 

4. That general professional reputation may also be 
given in evidence. 
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CHAPTER XVIII. 
OF THE JUDGE ADVOCATE. 

Anthority to Appoint. By tlie act of Congress ap- 
proved March 16th, 1802, it is enacted, "That whenever 
a general court-martial shall be ordered, the President 
of the United States may appoint some fit person to act 
as judge advocate, who shall be allowed, in addition to 
his other pay, one dollar and twenty-five cents for every 
day he shall be necessarily employed in the duties of 
the said court, and in cases where the President shall 
not have made such," &c. And by the 69th article of 
the rules and articles of war, it is provided that " The 
judge advocate, or some person deputed by him, or by 
the general, or ofllcer commanding the army, detach- 
ment, or garrison, shall prosecute in the name of the 
United States, but shaD so far consider himself as coun- 
sel for the prisoner, after the said prisoner shall have 
made his plea, as to object to any leading question to 
any of the witnesses, or any question to the prisoner 
the answer to which might tend to criminate himself; 
and administer to each member of the court, before* 
they proceed upon any trial, the following oath," &c. 

The power to appoint a judge advocate, or some per- 
son to ofllciate as such whenever a general court-martial 
is ordered and assembled, flows fix)m the above quoted 
laws ; and the practice, based upon their liberal inter- 
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pretation is, that the power to appoint some fit person 
to act as such, is coextensive with the power to convene 
a general court-martiaL This power may be deputed to 
a commanding officer of a detachment or garrison, when 
the peculiar exigencies of the service demand it. 

That the judge advocate should be a military person, 
is directly implied in the above article, where the " fit 
person" is compensated for his services by a specified 
allowance " in addition to his other pay," thus having 
direct reference to some person already in the employ of 
the government. The deputy^ for whose appointment 
provision is made in the 69th article, must come under 
the same rule, if we take a liberal view of the two arti- 
cles above quoted, in connection with the practice of 
armies in such cases. Furthermore, the responsibility 
of the individual exercising such vital and important 
functions in the administration of military justice, 
should be fixed beyond cavil, and as none but a mili- 
tary person would be amenable to military law, and 
subject to the militaiy superior for the faithful perform- 
ance of duty, so none but those subject to such authori- 
ty should be permitted to assume such responsibilities. 

Tlio judge advocate must be a lit pemon, whose pres- 
ence, duly appointed by authority, is essential to the 
jurisdiction of a general court-martial ; who is the legal 
adviser of the court ; iheprirnum nuMle of a court-mar- 
tial, as McArthur says, not only impelling it to action, 
but on whom in a great measure depends that harmony 
of motion so necessary to constitute a regular court. It 
is very evident that in the prosecution of crimes before 
a special tribunal erected for special purposes, a thor- 
ough knowledge of the laws enacted for their govem- 
13 
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ment, and of the practice in similar cases, is most essen- 
tial, and such information cannot be found outside of 
the army, nor the want of it compensated by any fond 
of legal lore. Sir Charles J, Napier truly observes, 
that no one should hold this appointment till after 
undergoing a strict examination as to his knowledge of 
military and criminal law, and the practice of military 
courts. But whatever be his qualifications, he should, 
when conducting the proceedings of a court-martial, be 
impressed with the facts ; that justice is the object for 
which a court-martial is convened and the judge advo- 
cate appointed ; that the great principle of a military 
court is honor ; a conscientious adherence to substantial 
justice ; that the business of courts-martial is, not to dis- 
cuss points of law but to get at the truth by all the 
means in their power ; and that a judge advocate is the 
main spring of a court-martial ; that on him the court 
depends for information concerning the legality as well 
as the regida/rity of its proceedings ; and if he errs all 
may go wrong* • 

Besides a perfect familiarity with the rules and arti- 
cles of war, the general regulations of the army, and 
the orders bearing on the subject and issued by compe- 
tent authority, he should have recourse to the standard 
works on military law and the practice of courts-mar- 
tial, for information on the many points not fixed by 
authority. 

Prosecutor. By statute the judge advocate is the 
official prosecutor of the United States, and when the 
military accuser is permitted to be present, it is not as 
a prosecutor, but only as adviser or assistant to the 

* Hughes* Duties of Judge Advocate, p. 16. 
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former, that his influence in the case pending can be 
felt. No officious interference on his part would be 
tolerated, but his advice ought to be given privately to 
the judge advocate. After the prisoner has made his 
plea, it is made the duty of the judge advocate, so fer 
to identify himself with the interests of the prisoner, 
as to object to any leading questions to any of the wit- 
nesses, and to any questions to the accused the answers 
to which might tend to criminate himself. This duty 
he is to perform whether or not the accused has counsel 
to assist him in the defence. The object of the court is 
not the conviction of the prisoner, as a necessity, but 
the arriving at the truth, that there may not, in any 
case, be a failure of justice, and justice does not mean a 
conviction rather than an acquittal. 

While a judge advocate should never omit any thing 
which may be of service to the prisoner, neither should 
he permit a criminal to escape punishment through any 
leniency in the conduct of the trial His course should * 
be thoroughly impartial, his every eflfort being directed 
to the attainment of truth. " Truth and equity should 
be most conspicuously seen at all courtg-martial, but 
chicanery never permitted to enter the door."* 

The law expressly states to what extent the judge 
advocate shall be counsel for the prisoner, and as the 
constitution allows to an accused person the assistance 
of counsel in his defence, in all criminal prosecutions, 
the duty of the judge advocate as such is restricted to 
the words of the law, as indeed it must be from the 
very nature of the case, as he cannot possibly perform 
both duties — ^prosecutor and coimsel — ^at the same time. 
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The practice has, however, been for the judge advocate 
to interfere to the extent to which the court itself is 
bound to interpose ; to take care that the prisoner shall 
not sujffier from a want of knowledge of the law, or from 
a deficiency in experience or of ability to elicit from 
witnesses, or to develop by the testimony a fiill state- 
ment of the facts as bearing on the defence. 

In court the judge advocate can go no farther in his 
assistance, but out of court his advice should be freely 
given when required, and every assistance extended to 
the accused which is not incompatible with the honest 
discharge of his duties as the public prosecutor. High 
authority has emphatically denounced such a practice, 
on the ground that the judge advocate, being both pros- 
ecutor and counsel for the prisoner, can, nine times out 
of ten, make the latter appear innocent or guilty at his 
pleasure : he is like a man playing a game of chess with 
himself, he can cause either the red or the white side to 
• win.* In the exercise of the functions of his office as 
counsel he should, therefore, caution the accused not to 
divulge his line of defence, or the nature of the testi- 
mony he intends eliciting from his witnesses, and con- 
fine his advice to generalities that while evolving no 
essential points that are to be made in the defence, will 
inform the accused as to the best manner in which to 
conduct it, and the points essential to be proved in 
order to insure an acquittal 

Couiuei. As it is a positive right of the prisoner to 
have coxmsel to assist him, so it is admitted that the 
judge advocate may also be assisted. by such ; but, as in 
the case of counsel for the defence, he can take no fdr- 

♦ Sir 0. J. Napier. 
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ther part in the proceedings than by advising the judge 
advocate upon such points as may demand his attention. 
This counsel must be admitted, solely on the part of the 
United States, in whose name the prosecution is urged, 
and cannot under any circumstances be admitted at the 
instance of individuals interested in the result of the 
trial Pending the trial of Commander Mackenzie, of 
the navy, charged with murder on hoa/rd a United States 
veasd on the high seae^ an application was made by two 
legal gentlemen, stating " that they had been employed 
by the relatives of one of the persons, for the murder 
of whom Commander Mackenzie was then on trial ; to 
atteriid the trial and take part therein, by examining and 
cross-examining the witnesses who might be produced, 
and propounding such questions, and offering such sug- 
gestions in relation to the proceedings <fec., as they might 
deem necessary." The court, after mature deliberation, 
decided that the application could not be granted.* 

Rniet of Procedure. There are no statutory provisions 
regulating the .manner in which military prosecutions 
are to be conducted, and therefore, in aU cases in which 
forms or rules of proceeding before courts-martial have 
been neither established by law, nor fixed by the cus- 
tom of service, the procedure must be in accordance 
with the practice which governs criminal trials in the 
ordinary courts of law. 

€barget. The judge advocate being ftimished with 
the charges and specifications on which he has to prose- 
cute, must, from the information given him by the ac- 
cuser, instruct himself in aU the circumstances of the 
case, and the evidence by which the whole particulars 

* Trial, pp. 8, 9. 
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axe to be proved against the prisoner. Where the task 
is delegated to him of arranging a prosecution on 
grounds defined for him by higher authority, it is strict- 
ly his duty to inquire what persons have knowledge of 
the facts in issue, and to what particulars each of these 
can bear testimony, so that he may not necessarily waste 
the time of the court by adducing witnesses who may 
be unable to furnish any information. 

SfunmoiiiDv WitneMe§. Having ascertained what wit- 
nesses will be necessary both for the prosecution and 
defence, the judge advocate summons them all, and this 
is done at the earliest practicable moment, to avoid any 
delay in the conduct of the trial ; but with this limita- 
tion, that he shall not summon any witness at the ex- 
pense of the United States, nor any officer of the army, 
without the order of the court, unless satisfied that his 
testimony is material and necessary to the ends of jus- 
tice.* There is no specific form of summons to witnesses 
laid down either by law or regulation, but it is essen- 
tial, in whatever terms prepared, that it be drawn up 
with care and pBecision. 

DnUeft. A judge advocate appears at a court-martial, 
in three distinct characters ; jvrst^ As an officer of the 
court, for the purpose of recording its proceedings, and 
administei-ing the regular oaths; second^ as the ad- 
viser of the court in matters of form and law ; tkvrd^ 
as public prosecutor. In the first of these characters 
he is, of course, subject to the orders of the court, who 
may direct their proceedings to be conducted and re- 
corded in any manner which they think proper; but in 
the other two characters, the court can exercise no con- 

* Reyiaed regulationSi p. 125. 
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tFol whatever over him, as in the performance of those 
duties he must be allowed to act according to his own 
judgment and discretion.* 

Record. The record of the court shall be clear and 
legibly written ; as far as practicable without erasures 
or interlineations. The pages to be numbered, with a 
margin of one inch on the left side of each page, and at 
the top of the odd and bottom of the even pages; 
through this last margin the sheets to be stitched to- 
gether; the documents accompanying the proceedings 
to be noted and marked in such manner as to afford 
easy reference.^ It is a good rule that all written evi- 
dence which tends to prove the charge ought to be 
recorded in the place where it directly applies, but such 
documents as are only introduced for explanation or 
illustration, should be annexed to the record as an ap 
pendix. 

In the interval between the adjournment on one day 
and the next meeting of the court, it is the duty of the 
judge advocate to make a fair copy of the proceedings. 
This he continues to do to the conclusion of the trial. 
At the meeting of the court he submits the fair copy of 
the last day's proceedings to the presiding officer, who 
either examines it himself, or requests a member to do 
so, while the judge advocate reads over in open court, 
in presence of the accused, the record he took of the 
previous day's proceedings. The court may dispense 
with the reading, but it is highly desirable that it 
should be read, that errors and omissions in the fSair 
copy may be corrected, and the evidence be more deeply 
impressed on the minds of the members. 

* Kennedy. f Revised regulationB, p. 125. 
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Reply. After the accused lias closed the defence, the 
judge advocate has the undoubted right of reply. This 
right holds, where the prisoner has examined witnesses, 
or introduced documentary evidence, or has in his ad- 
dress opened new facts upon his own assertion, or upon 
documents which he may read though not proved in 
evidence. Where a ^eply is desired, the court will 
always grant the judge advocate a reasonable time for 
its preparation. 

Tytler observes, that in complicated cases, in circum- 
stantial proof, in cases where the evidence is contradic- 
tory, it is expedient that the judge advocate should 
arrange and methodize the body of the evidence, apply- 
ing it distinctly to the facts of the charge (specification) 
and bringing home to the prisoner the result of the 
proof against him, balanced with the evidence of excul- 
pation or alleviation. In ordinary cases, a charge of this 
kind is not so necessary. 

Besides applying the evidence fairly to each side of 
the question, the judge advocate should inform the court 
as to the legal bearing of the evidence ; for it may be 
that the evidence shall morally satisfy the minds of the 
court and still maybe deficient legalh/. He should not 
assume facts to be proved, tJiat should be left to the de- 
cision of the court ; he should show the relative bearing 
of the entire evidence, but should give no opinion. The 
members, and they alone, are, by their oaths, to deter- 
mine according to the evidence. 

Control over Judge Advocate* The *court can exer- 
cise no coirtrol over the judge advocate in matters of 
form and law. It is his duty to instruct and counsel the 
court in matters of necessary form, and to explain such 
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points of law as may arise during the proceedings, and 
his own discretion must be his guide in determining 
when such a course may be seasonable or necessary. 

Hift Opinion. Whenever his opinion is demagptded by 
the court, he is bound to give it freely and candidly, 
and even when not demanded, it is his duty in every 
case to caution the court against any violation of mate- 
rial justice, and if his counsel be disregarded, his opin- 
ion must be recorded at length in the proceedings, to- 
gether with the action of the court thereon. This is 
necessary, that the reviewing authority may have a ftdl 
and complete record of all that transpired upon the 
trial, for his information and guidance, and that the 
judge advocate may stand absolved from all imputa- 
tions of failure in his duty of giving counsel, and the 
error or wrong committed, be chargeable to the proper 
source. 

De Hart says : " It thus seems to be a well-settled 
point, that whenever any thing occurs in the progress 
of a trial, which calls for the declaration of an opinion 
of the judge advocate, it is proper that such opinion 
should be entered on the record." Whenever the court, 
refuses to adopt the opinions of the judge advocate in- 
volving important points of law bearing upon the case 
the grounds upon which their decision rests should also 
be recorded. 

When the court is cleared for deliberation on the 
finding and sentence, the duty of the judge advocate is 
merely that of recorder, and he abstains from intimating, 
in any manner, his judgment as to the guilt or innocence 
of the accused. If, at this stage of the proceedings, his 
opinion be asked, it shaU be given, or should he notice 
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any irregularity or illegality in the finding or any devia- 
tion from the letter of the law in passing sentence, it is 
clearly his duty to point out the error. 

Proceedings. The court having concluded its labors, 
the record of the proceedings must be authenticated by 
the signatures of the president and judge advocate, who 
shall also certify, in like manner, the sentence pro- 
nounced by the court in each case. 

The judge advocate shall transmit the proceedings, 
without delay, to the officer having authority to confirm 
the sentence, who shall state, at the end of the proceed- 
ings in each case, his decision and orders thereon. 

The original proceedings of all general courts-martial, 
after the decision on them of the reviewing authority, 
and aU proceedings that require the decision of the 
President, under the 65th and 89th articles of war, and . 
copies of all orders confirming or disapproving, or re- 
mitting the sentences of courts-martial, and aU official 
communications for the judge advocate of the army, will 
be addressed to " The Ac^utantrGeneral of the Army^ 
Wa/r DepoflrtTifient^^ marked on the cover, " Jvdge Advo- 
cate:'* 

The proceedings of garrison and regimental courts- 
martial will be transmitted without delay by the garri- 
son or regimental commander, to the department head- 
quarters for the supervision of the department com- 
mander. 

By the original proceedings is meant the fair copy^ 
which has been daily submitted for the inspection of the 
court, and has been corrected in its presence. 

Time of Auencla^ce• The certificate of the judge 

* BeviBed regulations, p. 126, and 90th article of war. 
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advocate shall be evidence of the time of attendance on 
the court of the members and witnesses, and of the time 
he himself was necessarily employed in the duty of the 
court. Of the time occupied in travelling, each officer 
will makie his own certificate. 

Before Courts of Inquiry. The specified duties of a 
judge advocate before a court of inquiry, are, "as a re- 
corder, to reduce the proceedings and evidence to 
writing ;" — ^in conjunction with the president to authen- 
ticate the proceedings by his signature ; — ^to administer 
an oath to the members ; and himself to swear that he 
will " accurately and impartially record the proceedings 
of the court and the evidence to be given in the case in 
hearing." He also administers to the witnesses the same 
oath that is taken before a court-martiaL He summons 
all witnesses required for the investigation of the cir- 
cumstances, regarding which the court is assembled, and 
gives notice to the party interested of the time and place 
of meeting. 

The object of the court being mainly to gather and 
methodize information, so as to enable the convening 
authority to arrive at correct conclusions, it becomes 
the duty of the judge advocate to examine the witnesses, 
and lend his exertions to attain that object, by a search- 
ing and scrutinizing inquiry into the minutiae of the 
subject ordered to be investigated, so that the entire 
circumstances of the case may be laid before the con- 
vening authority in a clear and explicit form. 

As the proceedings of a court of inquiry, by having 
the witnesses sworn, partake of a judicial character, the 
judge advocate must be considered as a lesai advi§er to 
the court, and he is therefore bound to see that no im- 
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proper evidence is admitted, and to put the court on 
their guard against the commission of legal errors.* 

Mode of Proceeding. The court having convened, 
the judge advocate shall, in presence of the accused, if 
any, read the order constituting the court, and will then 
ask the accused if he has any objections to any of the 
members, which question with the answer must be re- 
corded. 

The court is then sworn by the judge advocate, and 
the latter is sworn by the presiding officer. 

The judge advocate now reads any special instructions 
that may have been given to the court for their guidance 
and' government, and this act will also be recorded. 

The court having decided, with closed doors, upon the 
iest mode of procedure, the doors are opened and the 
parties recalled. The witnesses are next examined, and 
their evidence taken down in the same manner and 
order as is observed on trials by courts-martial ; and a 
fair copy of the proceedings made from day to day, 
which is read over and corrected at their next meeting. 

The business of the court having been concluded, the 
record of the proceedings will be authenticated by the 
signatures of the president and judge advocate, and be 
transmitted by the latter to the authority ordering the 
court 

* De Hart, p. 332. 
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REMARKS ON ARTICLES OF WAR. 

MnUnj or Sedition. ^' Art. 7. Any officer or soldier 
who shall begin, excite, cause, or join in any mutiny or 
sedition in any troop or company in the service of the 
United States, or in any party, post, detachment, or 
guard, shall suflfer death, or such other punishment as 
by a court-martial shall be inflicted. 

" Art. 8. Any officer, non-commissioned officer, or sol- 
dier, who, being present at any mutiny or sedition, does 
not use his utmost endeavor to suppress the same, or 
icoming to the knowledge of any intended mutiny, does 
not, without delay, give information thereof to his com- 
manding officer, shall be punished by the sentence of a 
court-martial with death, or otherwise, according to the 
nature of his offence. 

" Art. 9. Any officer or soldier who shall strike his 
superior officer, or draw or lift up any weapon, or offer 
any violence against him, being in the execution of his 
office, on any pretence whatsoever, or shall disobey any 
lawftil command of his superior officer, shall suffer 
death, or such other punishment as shall, according to 
the nature of his offence, be inflicted upon him by the 
sentence of a court-martial." 

By mutimf is understood resistance to lawful military, 
authority : this resistance may be either active or pas- 
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sive. It implies not only extreme insubordination, as 
individually resisting by force, or collectively rising 
against or opposing military authority, but a murmur- 
iog or mutteiing against the exercise of authority, tend- 
ing to create disquiet and dissatisfaction in the anny. 
It is not, therefore, necessarily an aggregate offence 
committed by many individuals, or by more than one. 
" It may originate and conclude with a single person ; 
and be as complete with one actor in it, as one thou- 
sand."* 

By sedition is meant resistance to the government or 
civil authorities, necessarily involving, or resulting in 
insubordination to military authority. 

The crime of mutiny or sedition must be proved by 
acts, or by words in connection with acts, for no one can 
be convicted of having begun, excited, caused, or joined 
in any mutiny or sedition, unless it be proved that said 
crime was actually committed. % 

The act of beginning any mutiny is an overt act, and 
the direct employment of force against authority, as 
where a private soldier, when on guard duty, stabs with 
a bayonet the officer commanding the said guard ; the 
exciting to any mutiny, though it may not insure the 
completion of the act intended, is still an act of mutiny, 
as where an officer endeavors by words or gestures to 
dissuade the men from doing a duty they are ordered to 
perform ; the cattsing any mutiny, by agitating the pro- 
priety or impropriety of the measures of their superiors, 
— such conduct tending to create discontent among the 
soldiers ; the joining in any mutiny, as where soldiers 
join, actively, in any act of insubordination or mutiny, 

* Samuelf p. 25*7. 
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or, passively, do not use their utmost endeavors to sup- 
press the same, or coming to the knowledge of any in- 
tended mutiny, do not at once give information thereof 
to their commanding officer. 

StrilKlnff a Superior <Mllcer, beinv In the Execntion 
of ids amee. That the violence ojQfered to a superioi^ 
must be while in the execution of his office, is fixed as 
an inseparable part of the offence, and must be proved, 
in order to subject the accused to the severe penalty 
contemplated by the article. To be in the execution 
of his office does not necessarily require the officer, or 
non-commissioned officer, to be in the actual performance 
of a prescribed duty, as parade, drill, or guard, for what- 
ever the law, regulations, or custom of service require 
of him, that it is his duty to perform, and while so em- 
ployed he is in the execution of his office and entitled to 
the protection of the law. 

, To constitute the offence, it must appear that the 
offender was aware of the rank or superiority of the 
superior. An officer may be in the execution of his 
office in plain clothes, and to prove the crime in such a 
case would necessitate the proof, that the offender, at the 
time, was aware that his violence was directed toward 
his superior officer.* When the charge is thus fiilly 
made out by evidence, the mere act of drawing or lift- 
ing up a weapon against a superior, is mvMny^ and pun- 
ishable by death at the discretion of the court. 

It may be well to remark, that mntinoiif condnet is 
not one of the nominated offences in the articles of war, 
and cannot be prosecuted under either of the three mu- 
tiny articles above quoted. It can only be taken cogni- 

* Simmons, p. 298. 
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zance of by a court-martial, when, in terms of the gen- 
eral article, it is further described in the charge, " to the 
prejudice of good order and military discipline." 

Dlsobe|rinff any lianrfnl Command of hi§ Superior Offi- 
cer. Disobedience of orders is reckoned among the grav- 
est military crimes, and as such is made a penal offence 
by the 9th article. A refusal to obey any order is un- 
doubtedly mutiny, although a failure or refusal to obey 
one, or two, or any number, more or less, of special 
orders for reasons in each case, may be consistent with 
a general submission to military authority, and may 
argue no jntent to resist or subvert it. 

It was announced in orders, by direction of the 
general-in-chief, that under the 9th and 67th articles, the 
jurisdiction of the inferior courts-martial does not ex- 
tend to cases where the offence is specifically charged 
as "disobedience of orders." The following decision 
upon the same point, was subsequently made by the 
secretary of war. " The question is not clear upon the 
authority of the text writers. But I incline to the 
opinion of the general-in-chief. Certainly, if * disobe- 
dience of orders' means ' disobedience of a lawful com- 
mand of a superior officer in the execution of his office,' 
it is a ' capital case,' and not triable by a garrison court, 
and however that may be, the order of the general-in- 
chief is mandatory to garrison commanders, and does, in 
effect, forbid any such commander to send any such case 
to a garrison court, or to execute their sentence in such 
case."* 

€taaiienffe«. "Art. 25. No officer or soldier shall 
send a challenge to another officer or soldier, to %ht a 

♦ G. 0., "War Department, November Ist, 1858. 
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duel, or accept a challenge if sent, upon pain, if a com- 
missioned officer, of being cashiered ; if a non-commis- 
sioned officer or soldier, of sufltering corporeal punish- 
ment^ at the discretion of a court-martial 

" Art. 28, Any officer or soldier who shall up 
braid another for refusing a challenge, shall himself be 
punished as a challenger ; and all officers and soldiers 
are hereby discharged from any disgrace or opinion of 
disadvantage which might arise from their having re- 
fused to accept of challenges, as they will only have 
acted in obedience to the laws, and done their duty as 
good soldiers who subject themselves to discipline," 

In a recent case. Colonel S. was brought to trial be- 
fore a general court-martial, charged with violation of 
the above-quoted articles of war. 

1st. In sending a challenge to General H. to fight a 
duel, in words as follows : 

" Washingtok, D. C, F^yrua/ry 16, 1868. 
^ Sib : As more than twenty-four hours have passed, 
since my note to you of yesterday, I have a right to 
presume that you do not intend to answer it ; I have 
therefore to invite you to leave this city with me to- 
morrow morning, to go to any place you may designate. 
I send this note privately to avoid committing any 
friend as long as possible. An early answer is re- 
quested. 

" I am, with due respect, 

«E. V. S , 

" Ool. let damb^. 

" Brevet Brig.-Gen. W. S. H , 

"(7(?Z. ^d Dragoons.^ 
. 14 
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2d. In upbraiding General H. for refusing to fight a 
duel, in words as f oUo ws : 

" WASHmGTON, D. C, February, 16, 1868. 
" Sm : I received witli great surprise your note of last 
evening, and have only to «ay to you ; that a man who 
could insult a brother officer from an official covert, and 
afterwards refrise to apologize, or to give him that satis- 
faction which he had a right to demand, is utterly un- 
worthy of any farther notice from me. 
" I am, &a, 

"E.V.S , 

"" Brevet Brig. Gen. W. 8. H " (M. let Qwoahry. 

" Col. 2 J BTagomsr 

The verdict of the court was an acquittal of both 
charges and their specifications. 

The secretary of war, reviewing the proceedings, 
says: 

" Colonel S ^'s note of the 15th February is a chal- 
lenge within the meaning of the article of war. The 
military authorities, and the decisions of courts-martial 
are clear in this regard* They lay down, what is indeed 
the necessary doctrine to give effect to the law, that 
^ 710 pcMTti/yular phraeeology, no set form is neceaea/ry to a 
chdUerige;^ nov ^ a formed imntation to Jlght;^ but *a 
mere hmt or auggestiori is sufficient, and even * auck a 
defiance as casta ihs hv/rden on the other party.^ As 
challenges are in violation of law, ingenuity is not uncom- 
monly exercised to avoid a plain expression of their pur- 
pose. But these are artifices to defeat the law, which 

courts of law will never favor. And when the meaning 

i 
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is 80 clear as to be intelligible to the party who receives 
the challenge, it answers its purpose, and is intelligible 
to the tribunal which tries it. In this case, however, 
the challenge is plainly expressed ; even if it were not 
conclusively interpreted by the rest of the correspon- 
dence, and expressly as * a demcmd of aati&f action^ 

" The doctrine of the findings in this case, would ren- 
der the article of war void and inoperative, by indicat- 
ing a mode of doing without breach of the law what 
it is the exact purpose of the law to forbid. 

" A rigid enforcement of strict discipline in the army 
is the most essential requisite for its honor and efficiency. 
If the bonds of discipline are loosened, it is only a ques- 
tion of time when the army will become a mob, and 
public opinion will ascribe to it that character, even be- 
fore it would be fairly entitled to it."* 

Ojffencefl against Citizens, &c. ^' Art. 32. Everyofficer 
commanding in quarters, garrisons, or on the march, 
shall keep good order, and, to the utmost of his 
power, redress aU abuses or disorders, which may be 
committed by any officer or soldier under his command ; 
if, upon complaint made to him of officers or soldiers 
beating or otherwise ill-treating any person, or disturb- 
ing fairs or markets, or of committing any kind of riots, 
to the disquieting of the citizens of the United States, 
he, the said commander, who shall refuse or omit to see 
justice done to the offender or offenders, and reparation 
made to the party or parties injured, as far as part of 
the offender's pay shall enable him or them, shall, upon 
proof thereof, be cashiered, or otherwise punished, as a 
general court-martial shall direct. 

* G. 0. No. 2, War Department Karch 16th, 1868. 
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" Art. 33. When any commissioned officer or soldier 
shall be accused of a capital crime, or of having used 
violence, or committed any oflFence against the person or 
property of any citizen of any of the United States^ such 
as is punishable by the known laws of the land, the 
commanding officer and officers of every regiment, troop, 
or company, to which the person or persons so accused 
shall belong, are hereby required, upon application duly 
made by, or in behalf of the party or parties injured, to 
use their utmost endeavors to deliver over such accused 
person or persons to the civil magistrate, and likewise 
to be aiding and assisting to the officers of justice in 
apprehending and securing the person or persons so 
accused, in order to bring him or them to trial K any 
commanding officer or officers shall wilfully neglect, or 
shall reAise, upon the application aforesaid, to deliver 
over such accused person or persons to the civil magis- 
trates, or to be aiding and assisting to the officers of jus- 
tice in apprehending such person or persons, the officer 
or officers so offending shaU be cashiered.'' 

The 32d article authorizes and requires every oom- 
nmnding officer to redress all abuses or disorders which 
may be committed by any officer or soldier of his com- 
mand, to the disquieting of the citizens of the United 
States. 

By the 83d article, it is made a condition precedent 
to his being delivered up, that the person called for 
shall be accused of some offence such as is ^'punishable 
by the known laws of the land," To the men under 
his command, so long as they continue to discharge their 
duties, the superior owes a duty of protection, which is 
first in point of time and highest in obligation, and he 
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has no right to withdraw it except as specified in the 
article. A mere demand based upon the fSact that an 
offence haa been committed against the person or prop- 
erty of a citizen, is not sufficient. The offence mnst be 
specified, and it is his duty to satisfy himself by a care- 
ful scrutiny of the circumstances, that the offence is one 
contemplated by the article. He should be famished 
with the specific charge, and the name of the injured 
party ; and an affidavit should accompany the demand, 
giving aU the information necessary to a Aill compre- 
hension of the case. 

The application must be made " by, or in behalf of 
the party or parties injured.*' In the case of murder, 
the party injured cannot act. In his behalf or in that of 
the society injured in his person, it is the right of any 
and every citizen to move the courts of the country to 
apply the laws of the land to the criminal, and a com- 
manding officer would scarcely hesitate, in such case, to 
surrender the accused to the civil authorities. 

Under the supposition that the act is internal to the 
army, as that an officer on duty kills a superior officer, 
the act, though mutiny by military law, would be 
murder by the ordinary law, and as such be triable by 
a civil court. " There the whole society is a party in- 
jured, and the public prosecutor may justly demand 
that the criminal shall be held amenable to the aggrieved 
majesty of the law of the land, either with or without a 
technical conformity of proceeding to the letter of the 
articles of war.''* 

EmbeaESEienient. Art 39. Every officer, who shall be 
convicted before a court-martial, of having embezzled, 

• Opinions, April 7th, 1864. 
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or misapplied, any money with which he may have been 
intrusted, for the payment of the men under his com- 
mand, or for enlisting men into the service, or for other 
purposes, if a commissioned officer, shall be cashiered, 
and compelled to refund the money ; if a non-commis. 
sioned officer, shaU be reduced to the ranks, be put under 
stoppages until the money be made good, and suffer 
such corporeal punishment as such court-martial shall 
direct. 

In the case of Captain T. J. who was tried before a 
general court-martial, on the charge of " embezzlement of 
piMic money vrvtrueted to Am," the court found him 
guilty of portions of each of the first two specifications, 
but attached no criminality thereto, and therefore acquit- 
ted him of the charge. 

The following were the orders thereon from the War 
Department.* 

" The verdict of the 1st and 2d specifications to the 
Ist charge does not express the meaning of the court. 
For surely a court sworn to administer the law cannot 
mean to return a verdict which is a pure and simple 
contradiction of the law. The court cannot have meant 
to declare that it is not embezzlement to render a false 
voucher for payment of money not paid when the law 
declares that it is embezzlement. The court must there- 
fore have meant that the accused is not guilty of the 
facts charged in the legal sense ; that he did not wilfully 
and designedly render a false voucher. That this is 
what the verdict meant would also appear from the rul- 
ing on the plea in bar, and from the evidence on the 
record to the facts. The accused pleaded, with other 

♦ a 0. No. 1. War Department, January 18th, 1861. 
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matters in bar, that the a6t of Congress of August 6, 
1846, defining embezzlement, is the law iii the trial of 
indictments in the civil courts of the United States, but 
is not the law of embezzlement in their courts-martiaL 
The court, properly, overruled the plea. And it is in 
place here to remark, that the rendering of false vouch- 
ers was always evidence of embezzlement at common 
law, and the eflFect of the recent statute, upon that point, 
is merely to relieve the prosecution of the necessity of 
ascertaining the exact amount overcharged and embez- 
zled by making any overcharge an embezzlement of the 
whole amount of the voucher. The evidence on the 
record which also goes to explain the verdict, is this : 
testimony for the defence was brought to show that the 
accused gave his clerk for the claimant a check for $2,000, 
and that the account was made up by the clerk and 
receipted by the claimant for a larger amount than paid 
without the knowledge of the accused. K this evidence 
satisfied the court, they ought to have rendered a general 
verdict of not guilty ; or a special verdict explaining the 
fects in their legal relation, and not the verdict they 
have rendered, finding the facts as charged, and rejecting 
and denying the necessary and legal conclusion from 
theuL 

"The record discloses very extraordinary errors in the 
proceedings. The prosecution offered in evidence the 
receipts designated in the specification to the 2d chaise, 
to which the defence objected * on the ground that they 
were part of, and attached to the proceedings of the 
court of inquiry,'' and the court sustained the objection. 
The prosecution then offered parole evidence of their 
contents ; the defence objected, and the court overruled 
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the objection. In these decisions the court contrived to 
violate the plainest rules of evidence. It is really unac- 
countable how a court could conceive that evidence, 
documentary or oral, should be rejected in one court 
because it had been admitted in another court, or that 
a document being incompetent, its contents by parole 
could be admitted. 

"Again; the voucher for $2,452.70 alleged to be 
overcharged being in proof for the prosecution, and for 
the defence that $2,000 had been paid, the prosecution 
asked whatpa/rt of that payment was on account of that 
voucher. The defence objected. That the inquiry was 
pertinent, that it went precisely to the gist of the mat- 
ter on trial, would seem to be obvious ; and, moreover, 
the prosecution explained, that the claimant had, in 
fact, signed other vouchers, and the point was how 
much had been paid on that voucher. Nevertheless the 
court sustained the objection and ruled out the inquiry. 
Then the prosecution asked if the whole of the $2,000 
was paid on that voucher. The defence objected (what 
was clear enough), that that was matter just ruled out 
But now the court overrule the objection and admit the 
answer, and allow it to be shown that Hhe whM of 
the $2,000 was not paid on that voucher, though they 
would not allow it to be shown ' whatpa/rf of it was so 
paid ; and consequently what part of the voucher had 
been paid, and that material inquiry they left as much 
in the dark as they found it 

" Errors such as these are inexcusable. 

" This record presents, however, a much more import- 
ant subject for the animadversion of the department and 
the information of the army. This accused and some 

Digitized by VjOOQIC 



TtTeiffATtTTft ON ABnOLBS OF WAB. 217 

other disbursing officers have been charged with render- 
ing vouchers of payment, when, in fact, the payments 
had not been made. Their defence is, that having no 
public money, they had given the public creditor, for 
indispensable supplies or services, certificates of public 
debt, or pledged their personal credit, and then took his 
receipt to draw the money on it and apply it according 
to the liabilities so incurred. It is sufficient to say that 
the law positively forbids such vouchers ; that it makes 
it felony to render a voucher of money paid when it is 
not paid; that the proper mode of drawing public 
money for disbursements is by requisition and not on 
false vouchers ; and that the department can accept no 
excuse for a practice which, with whatever good inten- 
tions, is forbid by law, and tends to discredit all public 
accounts." 

Drank on itatjr. ^ Art. 45. Any commissioned officer 
who shall be found drunk on his guard, party/ or other 
duty, shall be cashiered. Any non-commissioned officer 
or soldier so offending shall suffer such corporeal pun- 
ishment as shall be inflicted by the sentence of a court- 
nuuiial." 

The following was the decision of the War Depart- 
ment in the cases of Captain S. and Lieutenant M., who 
were tried on the charge of " Drvmkemvess on duVy^'^ 

" These cases raise the question whether the parties 
on trial were on duty in the sense of the 45th article of 
war. In one sense, * on dut/ is in contradistinction to 
' on leave of absence.' But the expression appears to 
have a narrower meaning in the 45th article of war. 
The old law in this matter ran in these words : * guard, 
party, or other duty under arms.' The omission of the 
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words * under anns^ from tlie present law, with intention 
to include all descriptions and circumstances of duty, 
yet still leaves excepted those other occasions in camp 
or garrison, when the officer is, in the ordinary language 
of service, *off duty.' It is unnecessary to add that 
drunkenness off duty, according to the circumstances, 
may be cognizable by a court-martial, but not under the 
45th article of war. What then are the conditions 
which bring the offence under this article ? It is diflSi- 
cult to make a general definition which shall be precise 
and accurate. The law leaves it, as other general words 
of statutes, to judicial interpretation in the particular 
case. In one of these cases the court find that an officer, 
drunk at a dancing party, when engaged in no act of 
duty, and called on for the performance of no duty, was 
drunk on duty, because it was during his tour as officer 
of the day, and the same court find, in the other case, 
that an officer is not drunk on duty, when being sent to 
execute a duty requiring his attention from day to day, 
he gets drunk after he has commenced it, and is thus 
rendered unable to continue it ; or, when having receiv- 
ed an urgent and peremptoiy order, calling for immedi- 
ate execution, he is unable to execute it, because of his 
drunkenness. The department holds that all these are 
cases of drunkenness on duty."* 

And in a subsequent case the following were the 
orders thereon : 

^' The court surest no explanation of the distinction 
they take that the accused was ^drwnJc in the act/ual 
execution of his office^ but not * drunk on duty* in the 
meaning of the article of war. The department cannot 

* O. 0. No. t, War Department, June 18th, 1866. 
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discover any just ground for the distinction, wlicli is 
even expressed by a contradiction. The article of war 
must be taken to use its words in their plain meaning. 
If it be the idea of the court, that because certain duties 
are specified in the article, its purview is limited to 
those and like duties, they impose a restriction on the 
general words that follow the specification, which the 
words themselves do not carry, and which is inconsist- 
ent with the policy and history of the statute^ If by . 
specifying * guard or party,' only like duties of special 
detail are meant, the law is greatly defective, and dis- 
regards the most important occasions of military service, 
where the whole are under arms, as parade, review, drill, 
or battle. The former statute specified ^ guard, party, 
or other duty under arms.' The omission of the words 
' under arms,' removed one restriction without introduc- 
ing a new one. The specification and the general ex- 
pression each have their appropriate office. For example, 
a case specified is that of an officer of the guard, during 
his tour, even when engaged in no act of duty ; and the 
general words provide for all actual occasions of duty. 
The construction of this article of war promulgated from 
the War Department in general order No. 7, 1856, is 
here affirmed ; also the rule announced in that order- 
and in general order No. 8, of that year, to the effect, 
that where a charge is laid eoapressly amd exdv^wely 
under a particular article, the finding of ^e court is 
confined to that article. 

" The court refiised to admit on their record an argu- 
ment of the judge advocate, objecting to an application 
by the defence for delay. It was the duty of the judge 
advocate to make the objection, and the argument by 
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wHcli he sustained it was very proper. It was a part 
of the proceedings which ought to have been entered on 
their record."* 

Corresponding wtth the Enemy. ^^ Art. 57. Whosoever 
shall be convicted of holding correspondence with, or 
giving intelligence to the enemy, either directly or indi- 
rectly, shall suffer death, or such other punishment as 
shall be ordered by the sentence of a court-martial." 

By the 57th article of the act of Congress entitled 
An Act for establishing Rules and Articles for the gov- 
ernment of the Armies of the United States, approved 
April 10, 1806, "holding correspondence with, or giving 
intelligence to the enemy, either directly or indirectly," 
is made punishable by death, or such other punishment 
as shall be ordered by the sentence of a court-martiaL 
Public safety requires strict enforcement of this article. 
It is therefore ordered that all correspondence and com- 
munication, verbally or by writing, printing or tele- 
graphing, respecting operations of the army or military 
movements on land or water, or respecting the troops, 
camps, arsenals, intrenchments, or military affairs, within 
the several military districts, by which intelligence shall 
be, directly or indirectly, given to the enemy, -^ithout 
the authority and sanction of the general in comimand, 
be and the same are absolutely prohibited, and fix>m 
and after the date of this order persons violating the 
same will be* proceeded against under the 57th article 
of war.f 

Conduct Unbeeominir ' An milcer and a Ctonflenum. 
"Art. 83. Any commissioned officer convicted before a 

* 6. 0. No. 6, War Department, Maj 23d, 1867. 

f G. 0. No. 67, War Department^ August 26th, 1861. 
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general cotirt-martial of conduct unbecoming an officer 
and a gentleman, shall be dismissed the service." 

In the case of an assistant siu^eon of the army, who 
was put upon his trial, charged with ^^ conduct vmbeoomr 
mg (m officer cmd a gendemcm^'^ the following orders 
were issued by the secretary of war : 

" When the proceedings in this case were first 
submitted to the department, it seemed to it that the 
finding of the court on the first charge was inconsistent 
with their finding on the specification to that charge, 
and in order to afford the court an opportimity of re- 
considering it, the case was remanded to them. They 
have, however, thought proper to adhere to their former 
decision. As the matter is altogether one of opinion, 
the department wiU not interfere with that of the court. 
It deems it proper, however, with reference to cases that 
may hereafter arise, to make known its views on the 
88d article of war, particularly as it appears that the 
court have not only misconceived the meaning and in- 
tent of the article, but perhaps its language. 

"The court, in assigning its reasons for not applying 
the article to this case, say, that the conduct of the ac. 
cused ^was not of that enormity (scandalous and in- 
&mous) which was contemplated by the article in ques- 
tion — such as d^ades a man from the association of 
gentlemen, <&c.' 

" From these expressions the court were evidently of 
opinion that a party cannot be convicted under the 83d 
article of war, tmless his conduct should be scandalous 
and infamous. Such is not the opinion of the depart- 
ment. The words ^scandalous and infamous' are not 
to be found in the 88d article. On the contrary, those 
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words were found in the old rules and articles of war, 
as enacted in 17*76, and revised in 1786, in the article to 
which the 83d of the act now in force corresponds ; and 
they were dropped at the revision hy Congress in 1806, 
when the existing law for the government of the army 
was established. It cannot be doubted that this change 
was designed. It is therefore equivalent to a declanir 
tion by Congress that it should no longer be necessary 
in order to bring an officer within the scope of that ar- 
ticle that the act charged should be ^scandalous and 
infamous,' provided it were * unbecoming an officer and 
a gentleman.' Nevertheless the court have referred to 
these words as if they formed a part of the existing 
law. 

"An officer of the highest merit may, from indiscretion 
or thoughtlessness, or from momentary excitement, do 
an act which all right-minded persons would consider 
as highly unbecoming a gentleman, and yet if it in- 
volved nothing dishonorable or morally wrong, he would 
not thereby forfeit his character as a gentleman. 

" Assuming the facts found by the court to be true, 
the attack by Dr. S. upon Lieutenant S. was attended 
with many aggravating circumstances which distinguish 
it from an ordinary assault and battery. The court 
have found that it was premeditated and * without good 
and sufficient cause ;' that Dr. S. struck Lieutenant S. 
* whilst he was looking in the opposite direction, and 
not prepared for an assault,' and this in the * view of 
ladies, citizens, and soldiers.' 

"Conduct like this would be considered highly repre- 
hensible if conunitted by any one in civil life; and the 
department does not consider that either the character 
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or the interests of the army would be promoted by 
lowering the standard of propriety in the service, and 
converting conduct improper in itself — and whether 
committed by an officer or by any one else, into a mere 
breach of military discipline, 

"The court may possibly have considered that the 
punishment prescribed by the 83d article was dispro- 
portioned to the offence committed by Dr. S., but that 
question was not submitted to them. The law in this 
case affixes the punishment, and it is the province of 
the revising power, and not that of the court, to miti- 
gate it according to circumstances."* 

* War DepirtmeBt, Beoember lltb, 1862. 
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CHAPTER XX. 

OP EVIDENCE. 

It has been laid down as an indisputable principle 
that whenever a legislative act erects a new judica 
ture, without prescribing any particular rules of evi- 
dence to it, the xjommon law will supply its own rules, 
from which it will not aUow such newly erected court 
to depart. The rules of evidence, then, that obtain in 
the criminal courts of the country, must be the guides 
for courts-martial — ^the end sought for being truth, 
these rules laid down for the attainment of that end 
must be intrinsically the same in both casea These 
rules constitute the law of evidence, and involve the 
quality, admissibility, and effect of evidence, and its ap- 
plication to the purposes of trutL 

Ertdence is that which, exclusive of mere argument, 
is legally offered to a court-martial, for the purpose of 
enabling them to arrive at the truth in any matter sub- 
mitted to their determination. 

Evidence is of two kinds : Parol ETldence, consisting 
of the vwa voce examination of witnesses, and i^ritten 
Kvldence. 

All evidence may be divided into direct or positive 
evidence, and indirect or presumptive evidenca 

Direct or PoittiTe fiTidence is the testimony derived 
from those who had actual knowledge of the principal 
or disputed point. 
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Indirect or Presamptlve ETidence is where an infer- 
ence is made as to the truth of the disputed fact, from 
collateral facts ascertained by competent means. It is 
an act of reasoning. 

Proof is where the evidence submitted, is sufficient 
to produce a conviction of the truth of the facts to be 
established. 

Proof may be either positive, or presumptive. 

PoiitiTe Proof arises from direct evidence, which if 
true, establishes or overthrows a fact immediately in 
question. 

Presnmptiire Proof arises from presumptive evidence, 
that is, evidence which directly proves some fact, the 
truth of which indirectly proves or disproves some other 
fact which is immediately the subject of investigation. 

The parties to a trial are not permitted to adduce every 
description of evidence which, according to their own 
notions, may be supposed to elucidate the matter in 
issue ; if such a latitude were permitted, evidence might 
be often brought forward which would lead rather to 
error than to truth, the attention of the court might be 
diverted by the introduction of irrelevant or imma- 
terial evidence, and the investigation extended to a most 
inconvenient lengtL In order to guard against these 
evils, certain rules for limiting and regulating the ad- 
missibility of evidence have been established from time 
to time.* 

AdmisslbUitjr of ETidence. It is the province of the 
court to decide all questions on the admissibility of 
evidence. Whether there is a/mj evidence, is a question 
for the court as judge, but whether the evidence is mf- 

* 1 Phillippsy 3 ; Simmons, 434. 

15 
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fident^ is a question for the court as jury to determine ; 
and this rule applies to the admissibility of every kind 
of evidence, written as weU as oral. 

There are certain conditions precedent which are re- 
quired to be observed, before evidence is to be- submit- 
ted for the consideration of the court. Thus an oath 
or its equivalent, and competency in a witness, are con- 
ditions precedent to admitting vi/oa voce evidence — the 
burden of making out that a witness is incompetent, 
lies on the pai-ty who makes the objection ; — so also is 
the fact of a person's expectation of immediate death, 
previously to the admission of proof of his dying dec- 
larations; and the proof of requisite search, previous- 
ly to the admission of secondary evidence of lost writ- 
ings. 

The law excludes some descriptions of evidence as 
wholly improper to be submitted to the jury, and rejects 
the testimony of certain persons, who are on this account 
termed incompetent witnessea The rules respecting 
these are chiefly founded on the consideration, that, in 
the generality of instances, the testimony of those wit- 
nesses would mislead the court, and it is obvious that 
the propriety of the exclusion in each particular case, 
must be judged o^ according to the constitution of the 
tribunal to which the evidence is submitted, and with 
reference to the mode of proceeding before it.* 

Incompetency of ¥Fitnemes. There are four cases in 
which a witness is deemed incompetent to give evi- 
dence: 

1st. When a witness labors under a defect of under- 
standing. 

♦ 1 Phfflippa, 6-7. 
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2d. When, from defect of religious principle, he does 
not acknowledge the sanction of an oath. 

3d. When his character is infamous in consequence 
of a conviction of some crime. 

4thr When he is interested, to any extent, in the 
matter in issue. 

The last Vwo causes of incompetency have, from time 
to time, and especially of late years, been very much 
questioned. By the British Act of Parliament of Au 
gust, 1843, these — ^with certain exceptions to the last — 
have been abrogated. The act lays down the broad 
principle, that it is desirable that " the persons who are 
appointed to decide upon the facts on issue should ex- ^ 
ercise their judgment on the credit of the witnesses ad- 
duced, and on the truth of their testimony ;" and enacts 
" that no person oflfered as a witness shall hereafter be 
excluded by reason of incapacity from crime or interest, 
from giving evidence.'' A change tending directly to 
the same conclusion, is now also taking place in aU our 
states, but reserving, however, the right of showing 
such interest or conviction for the purpose of affecting 
the credibility of the witness. 

1st. Of Incompetency flrom l>efect of IJndentanding* 
Persons who have not the use of reason are from their 
infirmity utterly incapable of giving evidence, and are 
therefore excluded as incompetent witnesses. Such in- 
competency may arise, where there is a natural de- 
ficiency of the intellect, as in the case of idiots ; or 
where the intellect has become disordered, as in the 
case of insane persons ; or where the intellect is imma- 
ture, as in the cafie of children. 

An tdiot is one who, from his nativity, is by a per- 
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petual infiTTmt J non compos menHe; sucli a person is 
wholly incapable of giving evidence. But persons bom 
both deaf and dumb, though prvmA facie in contempla- 
tion of law idiots, yet if it appears that they have suffi- 
cient understanding and know the nature of an oath, 
they may give evidence by signs, through the medium 
of an interpreter ; or if they are able to write, their tes- 
timony will be taken in writing, as the surest mode. A 
person, however, who is bom deaf, dumb, and blind, is 
still looked upon by the law as in the same state as an 
idiot, being supposed incapable of any understanding, 
as wanting all those senses which fumi^ the human 
mind with ideas. 

Persons who have become permanently deranged in 
intellect, are incompetent. A lunatic is a person who 
enjoys intervals of sound mind, and may be admitted as 
a witness in hiddis intervaUie. He must of course 
have been in possession of his intellect at the time of 
the event to which he testifies, as well as at the time 
of his examination; and it has been justly obsierved, 
that it ought to appear that no serious fit of insanity has 
intervened, so as to cloud his recollection, and cause him 
to mistake the illusions of imagination for the events 
he has witnessed. With regard to those persons who 
are afflicted with monomcmia^ or an aberration of mind 
on one particular subject, not touching the matter in 
question, and whose judgment in other respects is cor- 
rect, the safest rule appears to be to exclude their testi- 
mony, it being impossible to calculate with accuracy the 
extent and influence of such a state of mind. 

When a witness is objected to as incompetent on ike 
gr(xumd of mental deram^ement^ the party objecting has 
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the right to call witnesses and prove the fact. The 
want of reason renders the person incompetent ; but this 
incapacity must be shown to the court by proof, like 
any other charge of incompetency. But when a person 
is called as a witness, who is at the time in a state of 
mtoxication^ the court Jiave the power to decide from 
their own view of the situation of the witness offered, 
whether he be intoxicated to such a degree that he ought 
not to be heard. He is not incompetent, however, 
though he may have been judicially declared an habit- 
ual drunkard, provided he be sober when called to tes- 
tify ; and his intemperate habits cannot be proved in 
order to impeach him. K proved intoxicated at the 
time the events occurred, at least the credibility of his 
testimony might be questioijed. 

There is no precise age fixed, at which cbiidren are 
excluded from giving evidence. Their competency is 
now regulated, not by their age, but by the degree of 
understanding which they appear to possess. It has 
been decided that children of any age might be exam- 
ined under oath, if capable of distinguishing between 
good and evil, and possessing sufficient knowledge of 
the nature and consequences of an oath ; but that they 
cannot in any case be examined without oath. This is 
now the established rule, as well in criminal as in civil 
cases, and it applies equally to capital offences and to 
offences of an inferior nature. 

In criminal cases, where a child is a necessary witness 
for the prosecution, and appears not sufficiently to un- 
derstand the nature and obligation of an oath, it is com- 
petent to the judge to postpone the trial, that the child 
may be in the mean time properly instructed; this can- 
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not be done after the prisoner is put upon his trial It 
has been held, however, that the effect of the oath on 
the conscience of a child should arise from religious 
feelings of a permanent nature, and not merely from in- 
structions confined to the nature of an oath, which have 
been coinmunicated with reference to the trial. 

Independently of the sanction of an oath, the testi- 
mony of .children, after they have been subjected to 
cross-examination, is often entitled to as much credit as 
that of grown persons ; what is wanted in the perfec- 
tion of the intellectual faculties, is sometimes more than 
compensated by the absence of motives to deceive.* 

2d. Of Incompeteacy from Defect of Rellftous Prin- 
ciple* The law requires that all witnesses who are ex- 
amined before a court-martial, shall give their evidence 
under oath or affi/rmaiicm. In taking an oath, a witness 
must be understood as making a formal and solemn 
appeal to the Supreme Being for the truth of the evi- 
dence which he is about to give, and ftui;her as impre- 
cating the Divine vengeance on his head, if what he 
shaU say be false. 

. An examination on oath or affirmation implies that a 
witness should go through a ceremony of a particular 
import, and also, that he should acknowledge the effi- 
cacy of that ceremony to speak the trutL It is there- 
fore necessary, in order that a witness's testimony be 
received, that he should believe in the existence of a 
God by whom truth is enjoined and falsehood punished. 
It is not sufficient that a witness believes himself bound 
to speak the truth from a regard to character, or to the 
common interests of society, or from a fear of the pun- 

* 1 Phillipps, 10-14; Boscoe, 127. 
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isliment wHcli the law inflicts upon persons guilty of 
perjury. The true test, therefore, of a witness's compe- 
tency in this regard, is, whether he believes in the exist- 
ence of God, and that an oath is binding on the con- 
science. It is not necessary that he should believe in a 
future state of rewards and punishments. An atheist, 
therefore, is excluded from being a witness. To prove 
his belief that there is no God, it is competent to show 
his settled and previous declarations on the subject. 
Though the witness may have been for this reason in- 
competent, yet if the objection has been removed by a 
change of views he should be examined. 

Doubts formerly existed with respect to Jews and the 
inhabitants of countries professing religions different 
from Christianity. But a wiser rule has since prevailed, 
and it is now well settled that those infidels who 
believe in a God who enjoins truth and punishes false- 
hood in this world, though not believing in a future 
state, may be admitted as witnesses, and sworn accord- 
ing to the form which is authorized by their country or 
their religion. 

The only means of ascertalnlnff the competency of a 
witness, with reference to religious principle, is by ex- 
amining the party himself. The proper mode of examina- 
tion is not to question the witness as to his particular 
religious opinions, but to inquire generally whether he 
believes in the existence of a God, and whether he con- 
siders the form of administering the oath to be such as 
will be binding on his conscience. 

The most correct b,vA proper time for thus q lestioning 
the witness is before the oath is administered ; but as it 
may happen that the oath may be administered in the 
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usual form before the attention of the court is directed 
to it, the party is not to be precluded ; but the witness 
may, nevertheless, be afterward asked whether he con- 
siders the oath he has take i as binding upon his con- 
science. K he answer in tne afltanative, it would be 
irrelevant to ask further, whether there be any other 
mode of swearing more binding than that which he has 
used. Such an acceptance of the oath not only imposes 
upon the witness all its religious obligation, but, should 
he violate its sanctions, subjects him also to the tem- 
poral penalties consequent on the crime of perjury.* 

8d. Of Incompetency from Infamy. By the laws of 
England this cause 'of incompetency has been abolished, 
and the tendency of our laws and decisions leads to the 
belief that this will ere long be the case in this coun- 
try. 

The conviction of an infamous crime, followed by 
judgment, disqualifies a person from giving evidence; 
and persons rejected for this cause, are said to be incom- 
petent on account of the infamy of their character. Of 
the crimes which incapacitate, the general description 
includes treason and felony, and every species of the 
crvmen falsi. Thus, a conviction of forgery will dis- 
qualify, as will also all offences tending to pervert the 
administration of justice by falsehood or fraud. Of this 
nature are peijury and subornation of perjury ; bribing 
a witness to absent himself in order that he may not 
give evidence ; conspiring to procure the absence of a 
witness; conspiring to accuse another person of a capital 
offence. 

A person incompetent to give oral evidence in court, 

* Bofiooe, 127-132. 
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on the ground of infamy, will not be allowed to have 
Ms affidavit read, unless it be to defend himself against 
a complaint. Having attested a written instrument as 
a subscribing witness before conviction, his handwriting 
may be proved afterward, the same as if he were dead. 
And though the general rule is, that in actions between 
third persons his testimony must be excluded, he is al- 
lowed, in cases where he is a party, to make affidavits in 
exculpation or defence of himself. 

In order to exclude the wttnets as incompetent, his 
incapacity must be established by the production or 
proof of a judgment of a court of competent jurisdic- 
tion ; for it is the judgment which is received as the 
legal and conclusive evidence of his gmlt. Parol evi- 
dence could not therefore be given of it, and though he 
himself should admit that he was convicted of felony, 
this would not render him incompetent. So where a 
witness admitted himself guilty of perjury, this went to 
his credibility and not to' his competency ; and he was 
not inadmissible though he admitted that he had per- 
jured himself on the point in question. 

When the convicted party has suffered the punish- 
ment awarded, he is again rendered competent^ except in 
cases of particular crimes, such as perjury and suborna- 
tion of perjury. It does not seem clear whether the 
restoration to competency, by suffering a sentence, has 
proceeded on the ground of incompetency being in the 
nature of punishment, or on the ground of a regenerat- 
ing effect of punishment upon the moral feelings of the 
offender. 

The competency of the witness may in general be 
restored by reversal of the judgment, or by a pardon. 
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The reversal of the judgment is proved in the same man- 
ner as the judgment itself; and the pardon is proved by 
its production under seal. If the pardon be conditional, 
the performance of the condition must be shown. The 
pardon restores the party to all his rights, and is said 
to make the witness a new creature and give him a new 
capacity. And this is clearly so, where the incompetency 
is the consequence of the conviction and judgment; but 
where the disability is annexed to the conviction of a 
particular offence by the express words of a statute, the 
general rule is, that a pardon will not restore his com- 
petency. Nothing less than a legislative act, or a re- 
versal of judgment can restore competency in such a 
case.* 

A conviction of a crime m (mother state is not admis- 
sible in evidence for the purpose of impeaching the credit 
of a witness. But a conviction in another state of a 
crime, which by the laws of that state, disqualifies the 
party from being heard as a witness, and which, if com- 
mitted here, would have operated as a disqualification, 
is sufficient to exclude him from testifying here, the 
same as if it had been committed and the conviction 
had taken place in this jurisdiction* 

4th, Of Incompeiency by Reason of Interest. The 
general rule, that aU persons interested, to however small 
a degree, in the event of a cause, should be excluded from 
giving evidence in favor of that party to whom their 
interest inclined them, has been recently annulled in 
Great Britain, and the incompetency limited to special 
eases. This is also the case in many of our states, and 
the belief is reasonable that in time the rule of incompe- 

* 1 PhilUppB, 22. 
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tency from this cause will be swept away througliout 
the country. The general rule seems to rest upon the 
unsound principle, that the situation of the witness will 
tempt him to perjury ; that in the majority of instances 
men are so corrupted by their interest, that they will 
perjure themselves for it, and that besides being corrupt, 
they will be so adroit as to deceive courts and juriea 
This is contrary to all experience. Witnesses are general- 
ly honest, however much interested, and in most cases of 
dishonesty the falsehood of the testimony is detected. 
The rule is as imsoimd in theory as it is inconsistent in 
practice, because the law admits witnesses far more like- 
ly to be biased in favor of the party than he who has a 
mere interest. A father may testify for his son ; a child 
living with his father and dependent upon .his bounty, 
may appear as his witness without question. Is the 
immediate gain by the result of the cause, so potent 
as to outweigh integrity, while affection, consanguinity, 
dependence, are put down as dust in the balance ? It 
is wiser, certainly, to place the witness on the stand, and 
let the jury judge of his testimony.* 

On a trial before a court-martial, the dccuser or pa/rpy 
aggrieved is a competent witness, though he may him- 
self have originated the charges, or may, in any other 
way, be materially interested in the result. The trial, 
though set in motion at the instance of the aggrieved 
party, has not for its object the reparation of individual 
injury, but the satisfaction of public justice. The inno- 
cence or guilt of the prisoner is the single question upon 
which the court pronounce their verdict. 

The expectation of a benefit, not neceasarily and legal- 

♦ 1 Phillippe, p. 26. 
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ly flowing fix)m the event of the proceeding, does not 
render the witness incompetent — as the promise of a 
pardon. So where a woman gave evidence against a 
prisoner under the hope that his conviction would tend 
to procure the pardon of her husband, who had been 
convicted, it went to her credit only and not to her 
competency. Persons who are entitled, under the gen- 
eral regulations of the aimy, to a rewa/rd for the appre- 
hension and delivery of deserters, are competent wit- 
nesses. So in prosecutions where there are rewards, 
although the rewards can only be the effect of the con- 
viction, the prosecutors are competent witnesses, yet 
every man who comes as a witness under the idea of 
having a reward on the conviction of the prisoner, might 
be said to be interested in the event of the cause. Where 
a party is entitled to a pardon, provided another offender 
be convicted on his testimony, the party so entitled is a 
competent witness. 

Mere interest or hias^ arising from the witness stand- 
ing in the same situation as the party by whom he ia 
tendered, is not sufficient. Thus, when several persons 
are separately charged for perjury in swearing to the 
same fact, any of them may be before conviction a wit- 
ness for the others, because he is not interested in the 
event. Nor is a person incompetent because he is per- 
sonally interested in a similar question to that upon 
which he is called to give evidence. 

K the witness lay a wager that he will convict the 
prisoner, he is still competent, though it goes to his 
credit. 

With regard to the competency of paHies defendmg 
m crimimd proaecidioney as they are generally most 
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strongly interested in the event, it seldom happens that 
they can be called as witnesses. One of the 'several 
persons jointly indicted or charged, may, however, be 
rendered competent to give evidence, either for the pros- 
ecution or for his codefendants. Thus, if a noUe pro- 
sequi be entered, either before or at the trial, as to one 
of the defendants, such defendant may be called as a 
witness for the government against his codefendants. 

In like manner, one of several defendants may be 
rendered competent in some cases by a separate verdkA 
at the trial. As where it appears at the close of the 
case for the prosecution, that there is no evidence against 
one of the defendants, a separate verdict of acquittal 
may be taken as to him, and he may then be called as 
a witness on behalf of the others. This procedure can- 
not be exactly followed by courts-martial, from the ne- 
cessity of subsequent approval of the verdict of acquit- 
tal. The court might however adjourn until the case is 
acted upon by the confirming authority, then reassemble 
and proceed with the other cases. A prisoner, who may 
desire to avail himself of the evidence of a person in- 
volved in the same charge, should, on the receipt of the 
copy of charges and specifications alleged against him, 
urge the necessity of his separate trial, and should the 
convening authority neglect his representation, he should 
apply directly to the court-martiaL 

Sinmaons quotes from a letter of Lord Erskine, that 
covers the case in point. "The case of one of the mu- 
tineers at Portsmouth I remember more distinctly. He 
was tried with others, and as it was likely that against 
one of theniy who Tcnew the innocence of the person in 
question^ no evidence could be given, I advised the at- 
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tomey who was employed by Mm, if that turned out 
to be so, to apply to the court, on the authority of my 
opinion, to direct such person to be acquitted, and then 
to permit him to establish, by his evidence, the innocence 
of the man in question. This application being accord- 
ingly made, the court declared itself to be satisfied, that 
the course proposed was agreeable to the practice of the 
courts of criminal law, but not of courts-martial ; they 
therefore refiised to adopt it, and having no other de- 
fence, he was sentenced to be executed.^' Lord Erskine 
then suggested to his majesty " that the court-martial 
ought to have conformed to the rule established in the 
common law courts, and implored the king to respite 
the execution, and to submit the case to the twelve judges 
for their decision on it. The judges having decided 
unanimously that the conviction was v/nwa/rranted^ the 
man was set at liberty.^'* 

A prisoner, who has pleaded gmlty to a charge, is a 
competent witness against other defendants joined in 
the same charge, on the ground that he is not a party 
to the issues ;, the only issues being whether the other 
prisoners are guilty or not. 

Some difficulty might, perhaps, arise in cases where 
one of several defendants has pleaded guilty to a charge, 
where the gist of the offence lies in its joint commission 
by all or a certain number of the parties charged : ^., g.^ 
in an indictment against A and B for a conspiracy : in 
such case, if A had pleaded guilty, and were called as a 
witness for B, he would have a direct interest in procuring 
the acquittal of B ; as in that event, it seems doubtfiil 
whether any valid judgment could be pronounced against 

* Simmoiifl, 453, note. 
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the defendant who had pleaded guilty. Nevertheless, it 
appears the witness could not be objected to on the 
score of interest alone ; that would be a matter affect- 
ing only his credibility, as he would not be a party to 
the issue. The witness, in fact, would seem to stand in 
the same position as if he were not joined in the indict- 
ment, but the other defendants were indicted alone for 
conspiring with him, the witness ; in which case there 
seems to be no doubt but that he would be competent.* 

Husband and Wife are not admitted as witnesses for 
or against each other, in any trial, where one of them 
may be a party. The declarations of husband and wife 
are subject to the same rule of exclusion as their viva 
voce testimony. No other relation, however, is excluded : 
a father may give evidence for his son, or the son for his 
father ; although the relation between them may influ- 
ence his testimony, it will not render him incompetent. 

The reason for excluding the husband and wife from 
giving evidence for or against each other, is founded 
partly on their identity of interest, and partly on a 
principle of public policy, which deems it necessary to 
guard the security and confidence of private life, even at 
the risk of an occasional failure of justice. They cannot 
be witnesses for each other, because their interests are 
absolutely the same; they are not witnesses a^amst 
each other, because this is inconsistent with the relation 
of marriage, and the admission of such evidence would 
lead to disunion and unhappiness, and possibly to per- 
jury. ^ 

This general rnie of evidence, which has been adopt- 
ed for the purpose of promoting a perfect union of 

« Fhmipps. 65-66. 
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interests, and of securing mutual confidence, is so strict- 
ly observed, that even after a dissolution of marriage 
by divorce, neither the wife nor the husband is admitted 
to give any evidence of what occurred during the mar- 
riage, which would have been excluded if the marriage 
had continued. Thus one great cause of distrust is 
removed by making the confidence, which once subsists, 
ever afterward inviolable in courts of law. Upon the 
same principle, where the marriage has been terminated 
by the death of either party, the survivor will not be 
permitted to give evidence of transactions' that occurred 
during the maniage. The wife, for instance, cannot 
prove a contract made by her husband. 

The rule is intended solely for the protection of per- 
sons who have entered into the relation of husband and 
wife ; and does not extend to those who, not being mar- 
ried, have lived together and cohabited as man and 
wife * Therefore in an indictment for bigamy, after 
proof of the first marriage, the second wife is a compe- 
tent witness for or against the husband, for the mar- 
riage is void. 

It is not in every case in which the husband or wife 
may be concerned, that the other is precluded from giv- 
ing evidence. Although the husband and wife are not 
allowed to be witnesses against each other, where either 
is directly and immediately interested in the event of a 
proceeding whether civil or criminal, yet, in coUateral 
proceedings not immediately affecting their mutual in- 
terest, their evidence is receivable, notwithstanding that 
the evidence of the one tends to contradict the other, or 
may subject the other to a legal demand^' or even to a 

♦ 1 Phfflippa, pp. 78-81. 
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criminal cliarge. Indeed it would seem now to be the 
settled doctrine, both on authority and principle, that 
husband and wife may be received to contradict or 
criminate each other in a collateral matter, that is, in 
all cases except where one is called to contradict or 
criminate the other as a party to some cause. A wife 
may be a witness in an action between third persons 
not immediately affecting the interest of the husband, 
though her evidence may possibly e2q)ose him to a legal 
demand; and though upon her testimony the defendant 
might have a verdict, and an action might afterward 
in consequence be brought against the husband, she 
would not then be admitted as a witness, nor could her 
evidence in the first suit be produced against him. 

In- all cases of pertonal injnriet committed by the 
husband or wife against each other, the injured party is 
an admissible witness against the other. The evidence 
is admissible in such cases upon the principle of necessi- 
ty ; not a general necessity, as where no other witness ' 
could be had, but a particular necessity, as where, for 
instance, the injured party might be otherwise exposed, 
without remedy, to, personal injury. Thus on a prose- 
cution against a man for beating his wife, she is allowed 
to give evidence.* 

The deposition of a wife in eostremis^ is admissible 
against the husband charged with her murder, upon the 
same principle, that the evidence of the wife, if living, 
would b^ received to prove a case of personal violence. 

It has been erroneously imagined by some military 
men, that on a charge before a court-martial for a 
breach of military discipline, the wife of the prosecutor 

* 1 Fhillipps, pp. 84-96. 
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is not a competent witness. Her testimony may he sus- 
picious in an equal degree with that of the prosecutor ; 
but there is no rule or reason to exclude it. The pro- 
ceedings being at the suit of the crown, as in criminal 
cases, her evidence would be admitted upon the same 
principle as that of the prosecutor. Any attempt to 
deceive may be exposed with greater facility by the 
opportunity afforded of cross-examining two individuals 
to the same fact, than if one only was admitted to give 
evidence ; if, therefore, the accused be innocent of the 
charge, the advantage of separately examining both 
husband and wife is entirely in his favor.* 

Aceompiiceft. The evidence of accomplices has been 
at aU times admitted, and its admission has been sup- 
ported on the ground of public policy and necessity, for 
its being scarcely possible to detect conspiracies and 
many of the worst crimes, without their information. 
The credit of what is said by the witness, as in all other 
cases, must be left to the jury who are judges of the 
matter of fact and of the credibility of witnesses. The 
object of admitting such evidence is, in order to effect 
the discovery and punishment of crimes which cannot 
be proved against the offenders without the aid of the 
accomplice's testimony. 

Accomplices are admitted to give evidence under an 
implied j^omi?^ of pa/rdon^ on condition of their making 
a fall and fair confession of the whole truth ; that is, of 
all the offences about which they might be questioned, 
and of all their associates in guilt. This implied prom- 
ise arises from the consideration that the witness, who 
is not bound to criminate himself, does so to discover 

* Simmons, p. 46*7. 



Digitized by 



Google 



OF EVIDENCE. 243 

greater offenders. If he acts in good faith, and is admit- 
ted by the court as a witness, the government is honor- 
ably bound to discharge him. With regard to other 
offences with which the prisoner at the bar is not 
charged, an accomplice can derive no advantage from 
such equitable claim to a pardon; the claim must be 
considered as limited to the particular offence, for the 
prosecution of which his testimony is admitted. 

For the admission of an a^xxmiplice to testify^ a motion 
should be made to the court by the public prosecutor, 
and the court, under the circumstances of the case, will 
admit or disallow the evidence, as may most effectually 
answer the purposes of justice. On motion to admit 
him as a witness, it should be shown that his testimony 
is absolutely essential to prove the conmaission of the 
crime by the party on trial, and that the person pro- 
posed to be admitted is not more guilty than the other. 

As an accomplice is not an incompetent witness for 
the prosecution, it follows that he will be also a compe- 
tent witness on behalf of the prisoner, notwithstanding , 
he may be himself charged on a separate indictment. 
Where several persons are jointly indicted, one is not a 
competent witness for another, without being first 
acquitted or convicted, and it makes no difference 
whether the defendants plead jointly or separately. 

Since accomplices are competent witnesses, it appears 
to foUow as a necessary consequence, that if their testi- 
mony is believed by the jury, a prisoner may be legally 
convicted upon it, though it be unconfirmed by any 
other evidence. It is the peculiar province of the jury 
to determine upon the degree of credit to be attached 
to any competent evidence submitted to their considera- 
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tion ; and it has accordingly been laid down in many 
cases as a settled rule, that a conviction obtained upon 
the unsupported testimony of an accomplice is strictly 
legal This doctrine has however been greatly modified 
in practice ; and it has long been considered as a general 
rule of practice, that the testimony of an accomplice 
ought to receive confirmation; and that, unless it be 
corroborated in some material part by unimpeachable 
evidence, the prisoner ought to be acquitted. This 
practice applies equally when two or more accomplices 
are brought forward against a prisoner * 

Profentional Conlldenee, and Privileged Commanlca- 
tions. Although a witness is sworn to speak the truth, 
the whole truth, and nothing but the truth, yet there 
are certain matters which he is not only not bound to 
disclose, but which it is his duty, even under the obliga- 
tion of an oath, not to disclose. Where a communica- 
tion takes place between a counsel and his client, or be- 
tween the government and some of its agents, such com- 
munication is privileged, on the ground that should it be 
suffered to be disclosed, the due administration of justice 
and government could not proceed ; such administration 
requiring the observance of inviolable secrecy. But the 
rule does not extend beyond the two classes of persons 
above mentioned, whatever obligation of concealment 
the party may have incurred. 

Except in the case of matters of state, the privilege of 
not disclosing confidential communications, is confined 
to cov/nady solicitors, attorneys, and their agents and 
clerks. Other professional persons, whether physicians, 
surgeons, or clergymen, have, it seems, no such privilege. 

♦ 1 PhillippB, 105-113. 
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A person who acts as an mterpreter between a client 
and his attorney, wiQ not b^ permitted to divulge what 
passed ; for what passed through the medium of an inter- 
preter, is equally in confidence as if said directly to the 
attorney ; but it is otherwise with regard to conversa- 
tion between the interpreter and the client in the absence 
of the attorney. So the agent or the clerk of the attor- 
ney stands in the same situation as the attorney himself. 

The priTUege is that of the client and not of the attor- 
ney, and the cotirts will prevent the latter, although 
willing, fipom making the disclosure. But if the attor- 
ney is called by his client, and examined as to a matter 
of confidential communication, he may be cross-examined 
as to that matter though not as to others. The rule 
applies also to the professional advisers of strangers to 
the inquiry. Thus an attorney is not at liberty to dis- 
close what is communicated to him confidentially by his 
client, although the latter be not in any shape before 
the court. 

If a person not being an attorney is consulted by an- 
other, under a false impression that he is such, he will 
not be privileged from disclosing what passes. So an 
attorney is not privileged from disclosing matters com- 
municated to him before his retainer, or after it had 
ceased, for then he stands clearly in the same situation 
as any other person.* 

In general^ a witness who is privileged from disclos- 
ing fects which have come to him in his professional 
capacity, is sworn in the usual maimer to speak the 
truth, the whole Pruth^ and nothing but the truth. The 
general obligation of an oath to declare the whole truth, 

« BoBOoe, 186, 187. 
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must, however, with reference to the subject matter and 
occasion of the oath, be necessarily understood to mean 
the truth so far as it ought legally to be made known.* 

There are cases to which the law of privilege is not 
extended, and this is much to be lamented. As for in. 
stance, those in which medical persons are obliged to 
declare the information which they have acquired by 
attending in their professional characters. In several 
of the United States, as New York and Missouri, phy- 
sicians and surgeons are not allowed to disclose any in- 
formation they may have acquired in attending a patient 
professionally, where such information was necessary to 
enable them to do any professional act for the patient. 

Confidential commimications to a friend are not priv- 
ileged ; in cases criminal as well as civil, he is compellar 
ble when required by courts of justice to disclose them, 
although made under an injimction and promise of 
secrecy. 

A confession to a dergymcm or priest is not privileged 
by the general rule. But by some it has been con- 
tended that an exception should be made with regard 
to confessions made to a Catholic priest, upon the ground 
that confession in the Roman Catholic church is a relig- 
ious duty, and that to compel the disclosure by means 
of punishment, would be in effect to punish the party 
for religious opinions. By the laws of New York and 
Missouri, no minister of the gospel, or priest of any de- 
nomination, is allowed to disclose any confessions made 
to him in his professional character, in the course of dis- 
cipline enjoined by the rules and practice of such denom- 
ination. 

* 2 Starkie, 232. 
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Privileged commiuiieatioifti include all statements and 
writings made or given by a client to his attorney or 
counsellor, for the purpose of obtaining professional ad- 
vice or assistance. A communication if confidential is 
privileged, in whatever form it is made. If it would 
be privileged when communicated in words, spoken or' 
written, it will be privileged, equally, when conveyed 
by means of sight instead of words. Thus, an attorney 
cannot give evidence as to the fact of the destruction 
of an instrument which he has been admitted in confi- 
dence to see destroyed. Directions made by his relar 
tions or friends previous to trial; memorials laid before 
coimsel ; notes furnished to agents or the like, if done 
with that view — aU these are privileged communica- 
tions. The principle of protection must obviously pre- 
clude an attorney from producing or disclosing the con- 
tents of papers deposited with him, confidentially, in his 
professional character.* 

When once the privilege has attached, it continues 
forever, even though the confidential relation between 
the parties may have ceased. 

Where the subject inquired into is a coUaieral TocMer 
offact^ which the party setting up the privilege obtained 
a knowledge of in his individual capacity, and not in 
his character of professional adviser, he wiD. be com- 
pelled to disclose it. 

Official commaiiicaUoiit may be privileged. If the 
communication be in writing, and it is held that the 
document cannot on principles of public policy be read 
in evidence, the effect will be the same as if it be not 
in existence, and you may prove, not the contents of 

« 1 Phimppa, 136^146. 
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the instrument, but what was done by the orders of the 
superior. 

The proceedmga of a cawrt of mqvji/ry are, by our 
rules and articles of war, privileged in capital cases, or 
those extending to the dismission of an officer ; — ^but 
inay be admitted aa evidence by a court-martial in aU 
other cases, provided that the circimistance^ are such 
that oral testimony cannot be obtained * 

iVegroet. There is still another class of persons in 
this country, in relation to whom questions of compe- 
tency have arisen before courts-martiaL These are ne- 
groes, or of African blood, and upon this feet the objec- 
tions to their competency are based 

In the case of Dr. Fellows, assistant surgeon. United 
States army, tried at Fort Niagara, N. Y., in 1838, the 
accused presented a colored person to be sworn as a 
witness for the defence. A member of the court ob- 
jected to him as being incompetent. The judge advo- 
cate briefly stated that the evidence of such persons 
was not excluded, either by the United States laws, or 
the laws of the state of New York, and that unless 
other objections to his competency than the one urged 
were presented, the court-martial must receive it ; and 
that the court could not go beyond impeaching his cred- 
ibility. After due deliberation, the court decided that 
the person was competent, and his evidence was ad- 
mitted in the usual way. The reviewing authority ap- 
proved the proceedings of the court. 

The same question arose, pending the trial of lieu- 
tenant Hooe, United States navy, in Pensacola Harbor, • 
Florida, in 1839. Two free colored persons, seamen, 

* 92d article of war. 

Digi^zed by Google 



OF BVIDBNOE. 249 

were introduced as witnesses for the prosecution, took 
the oath and gave evidence, the court admitting their 
competency. The accused protested against the admis- 
sion of such evidence, on the ground that he conceived 
their testimony altogether illegal ; and that it would be 
so considered before the civil tribunals of Florida, the 
forms and customs of which, he thought, should be as 
closely followed by a court-martial as possible. The 
trial having been concluded and sentence pronounced. 
Lieutenant H. appealed to the President of the United 
States, urging the same objections as sufficient to vitiate 
and set aside the whole proceedings. The sentence of 
the court was however approved by the Navy Depart- 
ment, and carried into effect by its order, under the im- 
plied sanction of the President, and after having ob- 
tained the opinion of the district attorney of the United 
States, Mr. Key, in the absence of the attorney-general. 
The following is extracted from that opinion : " The ac- 
cused objected that, by the laws of Florida, where the 
court-martial was held, such persons are not competent 
to testify against a white person ; and he therefore con- 
tended that they should be in like manner excluded 
from testifying on courts-martial. Such a consequence 
would not follow from the law of Florida. The officers 
composing the court were bound to admit the witness, 
unless some legal disqualification was shown. This 
could only be by a law of Congress. Whether it be^ 
right that there should be a law requiring courts-mar- 
tial of the United States to reject all such witnesses as 
are disqualified by the laws of the state or territory 
where the courts^ may be held, is a question for Con- 
gress alone. TiU they enact the disqualification, it 
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cannot be enforced The court could not do otherwise 
than admit the testimony.'' 

The House of Representatives called for a copy of 
the record of the proceedings, &c., in the above casa 
In answer to the call, the secretary of the navy re- 
marks : " In submitting these documents, it seems prop 
er to state that the department has not, in approving 
the judgment of the court-martial, made any decision on i 
the legality or illegality of admitting the testimony of 
free* colored persons who are enlisted on board of a 
vessel of the United States. No law exists, within the 
knowledge of the department, to regulate this practice ; 
and as a decision of the point one way or the other was 
not called for to regulate the opinion of the department 
as to the correctness of the judgment, it was deemed im- 
proper, under such circimistances, to decide a legal ques- 
tion not provided for by any act of Congress, and which 
would, when decided, affect the rights (if they exist) of 
officers and seamen to produce such testimony, even in 
their own defence, and when tried on capital charges."* 

In the absence of all statute laws settling this ques- 
tion, and in view of the utterly divergent and irrecon- 
cilable opinions, on the subject of slavery, held by dif- 
ferent sections of the country, it is the policy of all 
courts-martial to be guided and governed in such cases, 
by the rules that regulate the federal courts of law, and 
which are in harmony with the rules of evidence of the 
particular states or territories in which these courts may 
hold their sessiona 

It is a settled point at conmion law, that a slave can- 
not be a witness, because of the unbounded influence of 

* Doc. No. 244, H. of B., 26th Oongress, let SesaiozL 
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his master over him, which is at least equal to duress. 
But it has been said, that the declarations of a slave in 
respect to his health are admissible, to show the effects 
of a blow. 

Heartwiy Evidenee. The term heo/rsm/ evidence is used 
with reference both to that which is written, and to that 
which is spoken. But in its legal sense, it is confined 
to that kind of evidence which does not derive its ef- 
fects solely from the credit to be attached to the witness 
himself, but rests also in part on the veracity and com- 
petency of some other person, from whom the witness 
may have received his information. The general rule 
is, that hearsay evidence Is not reeelvable. It is in- 
admissible on two grounds : first, that the party origi- 
nally stating the facts does not make the statement under 
the sanctity of an oath ; and secondly, that the party 
against whom the evidence is offered would lose the op- 
portunity of examining into the means of knowledge 
of the party making the statement. By our articles 
of war, every fact for or against a prisoner must be 
proved on oath,* and by the constitution the accused 
must " be confronted with the witnesses against him."f 

Besides these tests, it must be considered that such 
evidence is very liaUe to he faUacious^ from the facility 
with which it may have been imperfectly heard, or from 
having been misunderstood or inaccurately remembered, 
or perhaps perverted, or possibly altogether fabricated. 
It is to be observed also, that persons communicating 
such evidence are not subject to the danger of a prose- 
cution for perjury ; for where the hearsay statement is 
said to have been made when no third person was 

* t3d article of war. Ith Amendment to the Constitution. 
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present, the witness has no cause to be apprehensive of 
punishment, even though he has entirely fiabricated the 
statement* 

Terbal and wrttten declaratiom are often said to be 
admissible, as constituting a part of the res gestOB. As 
such, they are most properly admissible when they 
accompany some act, the nature, objects, or motives of 
which are the subject of inquiry. For where words or 
writings accompany an act, or where they indicate the 
state of a person's feelings, or bodily sufferings, they 
derive their credit from the surrounding circumstances, 
and not from the bare expressions of the declarant. 
Where evidence of an act done by a party is admissible, 
his declarations made at the time, having a tendency to 
elucidate or give a character to the act, and which may 
derive a degree of credit from the act itself, are also ad- 
missible as part of the res gestce. On the trial of an 
indictment "for manslaughter, declarations made by the 
prisoner at the commencement of, and during the fatal 
affi^ay, as well as immediately before and after it, must 
be received as constituting a part of the res gestm. 

The declarations of a party are admissible in his 
fa/vor^ when they are so connected with some material 
act as to explain or qualify it, or show the intent with 
which it was done. 

Where a prisoner indicted for murder has produced 
evidence of declarations by the deceased, with a view to 
raise the presumption that he committed suicide, it is 
competent for the prosecution to give in evidence the 
reasons assigned by him for his declarations. 

It is not competent for a prisoner indicted for murder, 

•IPhillipps, 212. 
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to give in evidence his own account of the transaction, 
related immediately after it occurred, though no third 
person was present when the homicide was committed. 

When the state of mind, sentiment, or disposition of 
a person at a given period, become pertinent topics of 
inquiry, his declarations and conversations, being part 
of the rea gestcB^ may be resorted to.* 

K it be material to inquire when a certcmi person 
gwve a pa/rticvh/f^ order on a certain subject, what he 
has said or written may be evidence of the order ; or 
where it is material to inquire whether a certain fact, 
be it true or false, has come to the knowledge of a third 
person, what he has said or written may as clearly show 
his knowledge as what he has done. 

Analogous to the cases in which hearsay evidence is 
admissible as being part of the rea gestm^ are the cases 
of dyioff deelaratloiifl. It is said by Eyre, 0. B., that 
the general principle upon which evidence of this kind 
is admitted is, that it is of declarations made in ex- 
tremity, when the party is at the point of death, and 
when every hope of this world is gone, when every 
motive to falsehood is silenced, and the mind is induced 
by the most powerfdl considerations to speak the trutL 
A situation so solemn and so awful, is considered by 
the law as creating an obligation equal to that which is 
imposed by a positive oath administered in a court of 
justice. 

Evidence of this kind, which is peculiar to the case 
of homicide, has been considered by some to be admis- 
sible from necessity, since it often happens that there is 
no third person present to be an eye-witness to the &ct. 

* BoBooe, 22, 2S. 
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It shall not be allowed to the oflfender to commit a 
homicide, and by the same act put to silence the only 
^tness at whose mouth he may be condemned. 

Where the declarations offered in evidence as to the 
cause of death, are of a deceased who has heen pa/rHcg[>e 
eriminiSj they are, nevertheless, as it seems, admissible 
against the other party, though it may need corrob- 
oration. 

The statement of the deceased must be such as would 
be admissible if he were alive and could be examined 
as a witness ; consequently a declaration upon matters 
of opinion as distinguished from facts, wiU not be re- 
ceivable. 

Dying declarations m favor of the party charged 
with the death, are admissible in evidence equally as 
where they operate against him. 

It is no objection to a dying declaration, that it has 
been elicited by questions put to the deceased ; he may 
be examined upon oath by a magistrate, and the exami- 
nation be signed by both, but where this is the case, 
neither a copy of the paper nor parol evidence of its 
contents can be received. 

The question, whetJier a dying declaration is admis- 
sible in evidence^ is exclusively for the consideration of 
the court. And it is a general rule that dying declara- 
tions, though made with a full consciousness of ap- 
proaching death, are only admissible in evidence where 
the death of the deceased is the subject bf the charge, 
and the circumstances of the death are the subject of 
the dying declarations* 

Before dying declarations can be received in evidence, 

* Rosooe, 2*7, 28. 
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inquiry must be made, whether the* deceased appre- 
hended that he was in such a state of mortality, as 
would inevitably oblige him soon to answer before his 
Maker for the truth or falsehood of his assertiona In 
this inquiry it is not necessary that the deceased should 
have explained by any expressions, whether he thought 
himself likely to live or die, if it be clear that the party 
did not expect tb survive the injury — ^if his conditpn 
was such that he must have felt that he was a dying 
man. Positive evidence of this knowledge is not re- 
quired ; but it may be inferred from the general conduct 
and deportment of the party. It is necessary to hear 
all that the party said relative to his situation, in order 
to ascertain whether he had that impression upon his 
mind, which will make his declarations admissible in 
evidence. 

Dying declarations are, of course, open to direct con- 
tradictipn in the same manner as any other part of the 
case for the prosecution, and the prisoner is at liberty 
to prove that the character of the deceased was such 
that no reliance is to be placed on his dying declara- 
tions, K the deceased by reason of infancy, or imbecil- 
ity of mind, or a disbelief in a God, would have been 
excluded as a witness while living, his dying declara- 
tions would, for like causes, be rejected by the court. 

As the declarations of a dying man are admitted, on 
a supposition that in his awfiil situation he had the 
strongest motives to speak without disguise and with- 
out malice, it necessarily follows that the party against 
whom they are produced in evidence, may enter into 
the particTilars of his state of mind, and of his behavior 
in his last moments ; and may be allowed to show that 
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the deceased was not of such a character as was likely 
to be impressed with a religious sense of his approach- 
iDg dissolution.* 

Tlie teflUmomy on a former trial of a witness subse- 
quently deceased, or who, having been duly summoned, 
may appear to have kept away by contrivance and col- 
lusion, or who may have become insane in the interval, 
may be given in evidence by a person who heard the 
deposition, the parties to the suit and the points in 
issue being the same. As to the person by whom the 
former viva voce testimony may be proved, the decisions 
in all cases agree that this may be done by any one who 
heard the testimony, the judge, coimsel, jury, or by- 
stander, provided he will, on his oath, undertake to 
repeat it in such detail as the practice of the courts may 
require. It has been held that the person called must 
undertake to repeat precisely the very words of the 
deceased witness, and not merely to swear to their sub- 
stance or effect The rule, if applied in that degree of 
strictness, would be practically useless; for there are 
few men, if any, be their powers of recollection what 
they may, who could be qualified to give such evidence; 
and if he should undertake positively to swear to the 
very words, the jury ought on that account alone to dis- 
believe him. The doctrine both of reason and authority 
seems to be that the evidence of the deceased witness 
may be proved, if the person proviog it will swear that 
he gives the matter evhstcmtiaJhf. 

Tiito exeeption to the rule of hearsay evidence may 
by possibility apply on an appeal from a regimental to 
a general court-martial; or where testimony elicited 

* PfaiUipps. 
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before a court of inquiry is required before a general 
court-martial ; or where from the death or sickness of 
members the former court has been dissolved, and a 
new court being ordered, the proceedings are commenced 
deruyvo. 

Confession!. The confessions of prisoners are received 
in evidence, upon the presumption that a person will 
not make an untrue statement against his own interest. 
But it is to be observed that there may not unfrequent- 
ly be motives of hope and fear inducing a person to 
make an untrue confession. And farther, in conse- 
quence of the universal eagerness and zeal which prevail 
for the detection of guilt, when offences occur of an ag- 
gravated character — in consequence also of the necessity 
of using testimony of suspicious witnesses for the dis- 
covery of secret crimes, the evidence of confessions is,, ; ". . "\ 
subject in a very remarkable degree, to the im^perfec- -^'^ / 

tions attaching generally to hearsay evidence.* ;* ^ ; - ' ; 

With regard to the degree of credit which oufeht to 
be attached to a confession, much difference of opiiSon^ ^ '^ ^-— - 
has existed. By some, a free and voluntary confesSt^n^.-'-^'''^ 
has been considered as forming the highest and most 
satisfactory evidence of guilt — as deserving of the high- 
est credit because it is presimied to flow from the high- 
est sense of guilt, and therefore admissible as proof of 
the crime to which it refers. On the other hand, it has 
been held that hasty confessions made to persons having 
no authority to examine, are the weakest and most sus- 
picious of all evidence. Proof may be too easily pro- 
cured, words are often misreported through ignorance, 
inattention, or malice, and they are extremely liable to 

♦ 1 PhillippB, p. 632. 
17 
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misconstruction. Moreover, this evidence is not, in the 
usual course of things, to be disproved by that sort of 
negative evidence, by which the proof of plain facts 
may be and often is confronted.* 

Although it can hardly be conceived that any one 
would make a free and voluntary confession of guilt, so 
diametrically opposed to the feelings and principles 
that govern our actions, if the facts confessed were 
untrue, yet instances have occurred in which innocent 
persons have confessed themselves guilty of crimes of 
the gravest character. 

Confessions are reducible to three classes. Firety a 
confession in open court, by the prisoner, of his own 
guilt — ^this is conclusive, and no proof is necessary. 
Second, a confession made before a magistrate; and, 
third, a confession made to any other person — this is 
the weakest and lowest of all, and often demands proof 
of corroborating circumstances to sustain it. 

A Tolnntary confession made by a person who has 
committed an offence, although not conclusive, is evi- 
dence against him upon which he may be convicted, 
notwithstanding the confession is totally uncorroborated 
by other evidence — provided the corpus delicti, the act 
constituting the crime, be proved by other evidence. 

It has been considered necessary in all cases, previous 
to receiving a confession in evidence, to inquire whether 
it has been voluntary. The usual questions are, whether 
the prisoner has been told that it would be better for 
him to confess, or worse for him if he did not confess, 
or whether any language to that effect has been used. 
The object of the rule relating to their exclusion is, to 

♦ Rosooe, p 38. 
i 
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exclude all confessions which may have been procured 
from the prisoner, by leading him to suppose that it 
will be better for him to admit himself to be guilty of 
an offence which he really never committed. Confes- 
sions, therefore, which are obtained from the accused by 
his being improperly operated upon, are incompetent 
evidence, and should as such be entirely rejected by the 
court, upon the preliminary inquiry into the circum- 
stances under which they are obtained. 

The general rule upon this subject may be thus 
stated : a promise of benefit or favor, or threat or in- 
timation of disfavor, connected with the subject of the 
charge, held out by a person having authority in the 
matter, will be sufficient to exclude a confession made 
in consequence of such inducement, either of hope or 
fear. And the same principle applies, if the induce- 
ment has been held out by a person without authority, 
but in the presence of a person who has such authority, 
and with his sanction either expressed or implied, who 
gives no caution and expresses no dissent. 

But a confession made In consequence of an Indnce- 
ment held out by a person who has no authority, and 
cannot reasonably be supposed to have any, is not liable 
to the suspicion or presumption of being untrue, and 
therefore it seems settled, that under ordinary circum- 
stances, a confession is not to be excluded on account of 
its having been made under an inducement held out by 
such person, provided always that the prisoner is aware ■ 
that the person has no authority whatever. 

It shovld be considered that the confession is generally 
made in want of advisers, under circumstances of deser- 
tion by the world, in chains and degradation, with spir- 

Digitized by VjOOQIC 



260 MTTilTABY LAW AND COUBTS-MAETIAL. 

its sunk, fear predominant, hope fluttering around, pur- 
poses and views momentarily changing, a thousand plans 
alterriating, a soul tortured with anguish and difficulties 
gathering into a multitude. How easy is it for the 
hearer to take one word for another, or take a word in 
a sense not intended by the speaker ! And for want of 
an exact representation of the tone of voice, emphasis, 
countenance, eye, manner, and action of the one who 
made the confession, how almost impossible is it to 
make a third person understand the exact state of his • 
mind and meaning. For these reasons such evidence is 
received with great distrust, and under apprehensions 
for the wrong it may do. Its admissibility is made to 
depend on its being free of the suspicion that it was ob- 
tained by any threats of severity or promises of favor, 
and of every influence, even the minutest.* 

The confession will not he excluded even where undue 
influence has been exerted, if it has been made under 
such circumstances as to create a reasonable presumption 
that the threat or promise had no influence, or had ceased 
to have any influence upon the mind of the party. Thus, 
if the impression that a confession is likely to benefit 
him has been removed from the mind of a prisoner, 
what he says wiU be evidence against him, although he 
has been advised to confess; but there must be very 
strong evidence of an explicit warning not to rely on 
any expected favor, and that the prisoner thoroughly 
understood such warning, before his subsequent confes- 
sion can be given in evidence. 

Where a person has made a confession in the hope of 
obtaining a reward or pardon from government, and of 

* State V9. Fields and Webber, Peck's Bep., 140. 
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being admitted state's evidence^ Ms confession is admis- 
sible against bim, tmless it appear tbat at tbe time of 
making tbe confession be knew tbat a reward bad been 
offered ; if be was aware of tbe offer before be made tbe 
confession, it would not be admissible. 

K a party bas been admitted stales emdence and bas 
confessed, and upon tbe trial refuses to give evidence, 
bis own confession will be evidence against bimself.* 

It is not every hope of fa/oor beld out to a prisoner 
tbat will render a confession afterward made by bim 
inadmissible: tbe promise must bave some reference 
to bis escape from tbe cbarge. Tbe tbreats or promises* 
must bave reference to some temporal advantage, in 
order to invalidate a confession. Wbere a prisoner 
accused of a murder bad repeated interviews witb a 
clergyman, wbo urged bim to repentance, telling bim 
tbat *' before God it would be better for bim to confess 
bis sins," tbat " bis fears respecting bis participation in 
tbe dreadful deed were fully confirmed, and that, wbile 
be was in tbat state of mind, be (tbe cbaplain) could 
afford bim no consolation by prayer," and subsequently 
to tbese exhortations, tbe prisoner made a confession ; 
tbe judges were unanimously of opinion tbat it was 
properly received in evidence, and tbe prisoner was 
executed.f 

Wbere a confession bas been obtained by oHifice or 
deception^ but without tbe use of promises or tbreats, it 
is admissible. In one case artifice was used to induce 
a prisoner to suppose that some of bis accomplices were 
in custody, under which mistaken supposition he made 
a confession, and it was admitted in evidence. So wbere 

* 1 Phlllipps, 661. t Bosooe, 41 
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a prisoner asked the turnkey if lie would mail a letter 
for him, and on receiving a promise that he would do 
80, gave him the letter ; it was detained by the turnkey, 
and given in evidence as a confession at the trial. 

A question has sometimes arisen, whether a statement 
which has been made by a party upon an examination 
as a witness, against another person on a distinct charge 
— provided there has been no promise of favor or of re- 
ward for information, nor threats made to induce him to 
confess — can be received, in evidence against him, if he 
himself should be put upon his trial for the same olBtence. 
The more recent decisions seem to make against their 
admissibility, at least where the prisoner was not cau- 
tioned beforehand. Although it is said by Starkie, that 
when a witness answers questions upon his examination 
on a trial tending to criminate himself, and to which he 
might have demurred, his answers may be used for aU 
purposes. By the Vth amendment to the constitution, 
no person " shall be compelled, in any criminal case, to 
be a witness against himself," and the 69th article of 
war makes it the duty of the judge advocate to object 
" to any question to the prisoner, the answer to which 
might tend to criminate himself," thus barring the recep- 
tion of all compulsory evidence tending to the crimina- 
tion of any individual. Where such answers are made 
freely and voluntarily, they are, of course, admissible 
against him. 

Although a confession obtained by means of promises 
or threats cannot be received, yet if, in consequence of 
that confession, certain facts tending to establish the 
guilt of the prisoner a/re made hnown^ evidence of those 
facts may be received Facts thus obtained must be 
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fully and satisfactorily proved, without calling in the 
aid of any part of the confession from which they have 
been derived, or at most by admitting only so much of 
the confession as relates strictly to the facts discovered 
by it. For instance, a prisoner made a statement to a 
policeman under circumstances that precluded it from 
being given in evidence, but the statement contained 
some allusion to a lantern which was afterward found. 
It was decided that the words used by the prisoner with 
reference to the thing found ought to be given in evi- 
dence, and the policeman accordingly stated that the 
prisoner told him that he had thrown a lantern into a 
certain pond. The other parts of the statement were 
not received.* 

In former times it was usual to admit the confessions 
of prisoners, even of nncli as had afterward been exe^ 
cuted^ as evidence against others, and this at a period 
when torture was not unfrequently applied in order to 
obtain confessions ; as upon the trials of the Earl of 
Essex and Sir Walter Raleigh — in the latter of which 
Sir E. Coke says, that the law presumes a man will not 
accuse himself for the purpose of accusing another. 
The rule at present is, that a confession is only evidence 
against the party himself who made it, and cannot be 
used against others. Upon the same principle, the con- 
fession of the principal is not admissible in evidence, to 
prove his guilt upon an indictment against the acces- 
sory. 

In general, a person is not answerable criminally, for 
the acts of his servaMs or a^ents^ and therefore the dec- 
larations or confessions of a servant or agent will not 

• Rosooe, 61. 

t 
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be evidence against him. But it is otherwise where 
the declaration relates to a fact in the ordinary course 
'of the agents' employment, in which case such declara- 
tions accompanying an act done, will be evidence in a 
criminal proceeding, as well as in a civil suit. 

In criminal as weU as in civil cases, tiie whole of an 
admission or confession made by a party is to be given 
in evidence. The rule does not exclude a confession 
where only patt of what the defendant said has been 
overheard. And if a prisoner, in speaking of the testi- 
mony of one who had testified against him, says, that 
"what he said was trues so far as he went, but he did 
not say all or enough ;" this is not admissible as a con- 
fession, nor does it warrant proof of what the witness 
did swear to.. There is no doubt that if a prosecutor 
uses the declaration of a prisoner, he must take the 
whole of it together, and cannot select one part and 
leave another. But if, after the whole of the statement 
of the prisoner is given in evidence, the prosecutor is in 
a situation to contradict any part of it, he is at liberty 
t6 do so, and then the statement of the prisoner and the 
whole of the other evidence must be left to the jury for 
their consideration, precisely as in any other case where 
one part of the evidence is contradictory to another. It 
must not, however, from this, be supposed that every 
part of a confession is entitled to equal credit. A jury 
may believe that which charges the prisoner, and reject 
that which is in his favor, if they see sufficient groimds 
for so doing. Thus, a prisoner charged with murder 
stated »in his confession that he was present at the mur- 
der, which was committed by another person, and that 
he took no part in it ; — ^the judge left the confession to 
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the jary, saying : " It must be taken a-cogether, and it 
18 evidence for the prisoner as well as against him ; still 
the jury may, if they think proper, believe one part of 
it, and disbelieve another." Also, if a person in making 
an admission against his own interest refers to a written 
paper, without which the admission is not complete, the 
contents of the paper ought to be shown before the 
statement can be used as evidence against him. 

An admission on the part of the prisoner is not con- 
clusive, and if it afterward appear in evidence that the 
fact was otherwise, the admission will be of no weight. 
Thus upon an indictment for bigamy, where the pris- 
oner had admitted the first marriage, and it appeared at 
the trial that such marriage was void for want of Con- 
sent of the guardian of the woman, the .prisoner was 
acquitted. Such are confessions of matters void m 
point of law^ or false in fact 

Where a confession has been taken in writiTig^ the 
document must be produced. But a written examina. 
tion will not exclude proof of a confession made previ- 
ously or subsequently, to the prosecutor or any other 
person. 

For the purpose of introducing a confeMion in evi- 
dence, it is unnecessary, in general, to do more than 
negative any promise or inducement held out by the 
person to whom the confession was made. K there be 
any probable ground to suspect that an officer, in whose 
custody a prisoner has previously been, has been guilty 
of collusion in obtaining a confession, such suspicion 
ought to be removed in the first instance by the prose- 
cutor calling such officer.* 

* BoBOoe^ 68. 
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or the Exclniloii of Secondary ETldence, and of Uie 
Rnle wtalcta requires the best Evidence to be glTcn. 

The law excludes such evidence of facts as, fyom the 
nature of the thing, supposes still better evidence be- 
hind, in the party's possession or power. 

The principle of the rule under consideration is 
founded on the presumption that there is something in 
the better evidence which is withheld, which would 
make against the party resorting to inferior evidence. 
Although in some instances, this presumption may not 
be very strong, yet the general effect of the rule is, to 
prevent fraud, and to induce parties to bring before a 
court or jury the kind of evidence which is least calcu- 
lat|4 ^^ perplex or mislead them. The present rule is 
satisfied by the production of the best attainable evi- 
dence. In requiring the production of the best evidence 
applicable to each particular fact, it is meant that no 
evidence of a nature merely substitutionary shall be re- 
ceived when the primary evidence is producible. By sub- 
stitutionary evidence is meant, such evidence as implies 
the existence of primary or more original infonnation. 

Where there is no substitution of evidence, but only 
a selection of weaker for stronger proofs, or an omis- 
sion to supply aD the proofs capable of being produced, 
the rule is not infringed ; the rule of law does not re- 
quire the strongest possible assurance of a fact — in 
other words, it does not require a repetition of evidence 
beyond that which is sufficient to establish the fact So 
if an overt act of mutiny should be witnessed by fifty 
persons, the law will be satisfied by the production of a 
part only of the persons present, and one or more would 
be as sufficient to prove it as the entire number. In 
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such a case the best possible evidence would have been 
produced, though not the strongest possible assurance. 
Sufficient evidence is what the law requires, and not an 
accumulation of identical evidence ; hence the testimony 
of one credible witness is sufficient to prove a fact, not 
admitting of further proof, except in cases where the 
law has designated a different rule, as in the case of false 
muster, the 15th article of war prescribes two witnesses 
as necessary to conviction. 

In cases where the pjnvacy of iks offence has excluded 
the possibility of further proof, and where no facts have 
been proved to exist, tending to place in doubt the credi- 
bility of the complainant, courts-martial have admitted 
the testimony of the complainant alone, as sufficient for 
conviction. McArthur* reports a case of a naval lieu- 
tenant who was tried on charges preferred by his cap- 
tain, and among others, for going into the captain's 
cabin, when (done at tea, and calling him scoundrel and 
Uar. The privacy of the offence excluded all other 
positive evidence but that of the complainant, which was 
admitted, and the lieutenant was dismissed the service. 

K the law were in every case peremptorily to require 
two witnesses, this would by no means insure the dis- 
covery of truth, but would infallibly obstruct its disclos- 
ure, wherever the facts were known only to a single 
witness. It is therefore held, that there can be no doubt 
of the legal sufficiency of one witness to justify conviction^ 
if the evidence of such witness be entitled to full credit. 

The best evidence is distinguished as primary — ^the 
inferior evidence is usually termed secondary, it not be- 
ing original or primary. 

* 2 McArthur, 66. 
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PRIMARY EVIDENCE. 

Written Instrnments. As a general rule the contents 
of a written instrument can only be proved by the pro- 
duction of the instrument itself, parol evidence of them 
being of a secondary or inferior nature. But this rule 
is not without many exceptions. In general, whenever 
there exists a written document, which by the policy of 
the law is considered to contain the evidence of certain 
facts, that document is regarded as the best evidence of 
the facts which it records ; and unless it be in the posses- 
sion of the opposite party, and notice has been given to 
him to produce it, or it be proved to be lost or destroyed, 
secondary evidence of its contents is not admissible. 
This rule is of frequent application in courts-martial 
with reference to written orders, letters, &c. 

Upon the same principle the records of cov/rts of 
justice existing in writing, are primary evidence of the 
facts there recorded. This rule finds application in 
military tribunals, where the proceedings of a court of 
inquiry, for instance, are admitted as evidence before 
a court-martial. 

Although matters of record and proceedings of courts 
of justice when committed to writing, cannot be proved 
by parol, they may \iei proved hy exa/ndned copies^ a rule 
founded upon a principle of general convenience. In the 
same manner, examined copies of pvhlic books are ad- 
missible without producing the originals. This rule is 
applicable to office books of an official character when 
called for before a court-martial But no such rule ex- 
ists with regard to private documents, there being no 
inconvenience in reouiring their production. 
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It may be laid down as a rule, that the dchiissiona 
of apmty are competent evidence against himself only 
in cases where parol evidence would be .admissible to 
establislj the same facts, or, in other words, where there 
is not, in the judgment of the law, higher and better 
evidence in existence to be produced. It would be a 
dangerous innovation upon the rules of evidence, to 
giviB any greater effect to confessions or admissions of a 
party, unless in open cov/rt^ and the tendency would be 
to dispense with the production of the most solemn 
documentary evidence. It is not, however, necessary in 
every case where the fact that is to be proved has been 
committed to writing, that the writing should be pro- 
duced. Facts may he proved by pa/rol^ though a narrar 
tive of them may exist in writing. Thus a person who 
pays money may prove the fact of payment without 
producing the receipt which he took ; but parol evidence 
that a receipt given, acknowledged that the money was 
in fiill payment, is inadmissible, when the receipt is in 
existence and no measures have been taken to procure 
it. So a person who takes notes of a conversation need 
not produce them in proving the conversation. 

In the case oi printed documents, all the impressions 
are originals, or in the nature of duplicate originals, and 
any copy will be primary evidence.* 

Handwriting. In proving handwriting, the evidence 
of third persons is not infeyior to that of the party him- 
self. Such evidence is not in its nature inferior or second- 
ary, and though it may generally be true that a writer is 
best acquainted with his own handwriting, and therefore 
his evidence wiU 'generally be thought the most satis- 

BoBCoei 1-4. 
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factory, yet his knowledge is acquired precisely by the 
same means as the knowledge of other persons, who 
have been in the habit of seeing him write, and differs 
not so much in kind as in degree. The testimony of 
such persons therefore, is not of a secondary species, nor 
does it give reason to suspect, as in the case where pri- 
mary evidence is withheld that the fact to which they 
speak is not true. K the evidence of third persons be 
admissible to prove handwriting, it seems necessarily 
to follow that it is equally admissible for the purpose of 
disproving it, the question of genuine or nx)t genuine be- 
ing the same in both cases.* 

The simplest and most obvious proof of handwriting, 
is the testimony of a witness who saw the paper or sig- 
nature actually written. But where such a direct kind 
of evidence cannot possibly be procured, the best which 
the nature of the case admits is the information of wit- 
nesses acquainted with the supposed writer, who, from 
seeing him write, have acquired a knowledge of his 
handwriting ; for in every person's manner of writing, 
there is a certain distinct prevailing character which 
may be discovered by observation, and when once known, 
may be afterward applied as a standard to try any 
other specimen of writing whose genuineness is dis- 
puted. A witness may therefore be asked, whether he 
has seen a particular person write, or whether he is 
acquainted Avith his handwriting, and his opportunities 
for becoming so acquainted, and afterward, whether he 
believes the paper in dispute to be his handwriting. 
This course of examination evidently involves two ques- 
tions ; first, whether the supposed writer is the person of 

♦ Roscoe, 5. 
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whom the witness speaks — a question of identity ; and, 
secondly, if he be the person, whether he wrote the 
paper in dispute — a question of judgment, or a com- 
parison in the mind of the witness between the general 
standard and the writing produced. All evidence of 
handwriting, except when the witness has seen the doc- 
ument actually written, is in its nature comparison. It 
is the hdi^ which a witness entertains, upon comparing 
the writing in question with an exeniplar in his mind, 
derived from some previous knowledge. 

This kind of evidence, like all probable evidence, dd- 
mits of every possible degree^ from the lowest presmnp- 
tion to the highest moral certainty. It may be so weak 
as to be utterly unsafe to act upon ; or so strong as to 
produce conyiction in the mind of any reasonable man. 
The witness may have been in the constant habit of 
seeing the person write, day by day, for years together ; 
or he may have seen him write only a few words years 
ago ; or the specimens he saw may have been slight and 
imperfect, written in a hurry, <fec., but whatever degree 
of weight his testimony may deserve, it is an established 
rule that if he speaks of handwriting from having seen 
the person write, he is competent, though he never saw 
him write but once. 

Witnesses will frequently express the weaker de- 
grees of belief in their minds, by saying they are of 
opinion^ or they think; in such a case the evidence of a 
witness who has seen a person write is receivable. The 
language which a witness adopts in such cases varies 
according to the habits of the individual, and to the 
want of precision in the terms used for expressing the 
various degrees of conviction in the mind, and therefore 
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it is, that the testimony of a witness is held admissible 
though he may not swear positively to his beliel^ in 
words. 

Another method of acqairimg a knoirledge of hand- 
writing, is by means of a written correspondence. K a 
witness has received letters of such a nature as makes 
it probable that they were written by the hand from 
which they profess to come, he may be admitted to 
speak to that person's handwriting. It is essential that 
the identity of the correspondent whose letters have 
been received with the party whose handwriting is to 
be proved, should be established, either by the witness 
who received the letters, or by other reasonable evi- 
dence. If this point is clearly proved, the witness will 
frequently be able to give more satisfactory evidence 
than one who has seen the person in the act of writing; 
for the latter may have seen him write but seldom, 
while the other may have had frequent opportunities of 
reperusing the letters, and the letters themselves will 
probably have more consistency, and exhibit a fairer 
specimen of the general character of the handwriting. 

A witness wiU not be allowed to state his belief as to 
a piece of handwriting being that of a particular indi- 
vidual, where that belief is the result of a compaHeon of 
the disputed writing with another written specimen of 
the same individual produced in court. The best reason 
for rejecting such a comparison is, that the writings in- 
tended as specimens to be compared with the disputed 
paper, would be brought together by a party to the 
suit, who is interested to select such writings only as 
may best serve his purpose. Besides, if such compari- 
sons were allowed, it would open the door to the admis- 
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sion of a great deal of collateral evidence, as in every 
case it would be necessary to go into distinct evidence 
to prove each specimen produced to be genuine. Upon 
a question respecting the identity of handwriting, the 
court may take other papers which have been proved to 
be the writing of the party — ^provided they are part of 
the proofs in the case — ^and compare them with the dis- 
puted writing, for the purpose of forming their opinion 
whether the disputed writing is genuine. The papers 
being parts of the proofs in the case^ are free from all 
suspicion of undue selection, and the comparison of the 
court would, in many cases, be a better mode of ascer- 
taining the truth than the evidence of witnesses speak- 
ing to handwriting from their memory. 

It is a settled rule that where the antiquity of a writ, 
ing purporting to bear a peraon's signature, makes it 
impossible for a witness to swear that he has ever seen 
the party write, it is sufficient that he should have be- 
come acquainted with his maimer of signing his name, 
by inspecting other ancient writings which bear his sig- 
nature, provided these ancient writings have been treat- 
ed and regularly preserved as authentic documents. A 
witness is therefore asked whether he has inspected such 
ancient writings in order to acquire a knowledge of the 
character of the handwriting; and then, whether he 
believes the writing in question to be of the same char- 
acter. These are extraordinary instances arising from 
the necessity of the case. 

When the genuineness of a signature is questioned, 
the evidence of a witness, who from habit and practice 
has acquired experience and skill in judging of the gen- 
uineness of handwriting, and who states his belief that 
18 
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a particular writing is in an imitative style and forged, 
appears to be strictly admissible, although he is not 
acquainted with the handwriting supposed to be imi- 
tated. But many decisions have given little or no 
weight to such testimony.* 

Proof of MegatlTe, when not Bfecessaiy. In prosecu- 
tions where it is necessary to prove that the act with 
which the prisoner is charged, was done without the 
consent, or against the will of some other person — as in 
a charge of absence without leave — it is not in general 
indispensably necessary to call that person as a witness 
on the part of the prosecution, in order to prove the 
negative, namely, that he did not give his consent. It 
is now settled that the want of consent may be proved 
in other ways. 

Persons Acting In a Public Capacity. Where persons 
acting in a public capacity have been appointed by in- 
struments in writing, those instruments are not consid- 
ered the primary evidence of the appointment, but it is 
sufficient to show that they have publicly acted in the 
capacity attributed to them. And where a party is 
charged as bearing some particular character, the fact of 
his having acted in that character, or his admission of 
the fact, will be sufficient evidence, without reference to 
his appointment being in writing. Upon a charge of dis- 
obedience of orders, it is sufficient to show that in the 
knowledge of the accused the officer giving the order 
had previously acted in the capacity of a superior. On 
a charge of desertion or other military offence, it is suf- 
ficient to prove that the accused received the pay, and did 
the duties of a soldier, without proving his enlistment 

♦ 2 Phillipps, pp. 596-603. 
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SECONDARY EVIDENCE. 

K a party intends to use a written instrument, lie 
ought to produce tlie original if lie has it in his posses- 
sion; he cannot give secondary evidence of writings 
until aU the sources of primary evidence are exhausted. 
And it is an established rule, that all originals must be 
accounted for, before secondary evidence can be given - 
of any one. K the instrument is in the possession of 
the adverse party, there are in general no means of com- 
pelling him to produce it, however necessary it may be 
for the prosecution of the suit or for the defence, and if 
the party will not produce it, secondary evidence of its 
contents is then admissible. But before such evidence 
can be admitted, it must be shown affirmatively that 
the instrument is in the possession of the adverse party, 
and also that he has received notice to produce it.* 

Proof of Wrltliii^ being In Pomession of AdTer§e Party. 
The degree of evidence which may be necessary to prove 
the fact of possession, will depend so much on the nature 
of the transaction and on the particular circumstances 
of «ach individual case, that it is scarcely possible to 
lay down any general rule on the subject. 

Possession is frequently presumed from the nature of 
the paper, as well as other circumstances indicative of 
its place of .custody. The inquiry, in the first instance, 
may generally be determined by ascertaining to whom 
the possession rightfully belongs ; for in the absence of 
proof to the contrary, the law will presume that the 
person entitled holds the custody. 

Where a paper is in the hands of a person acting in 

♦ 2 PhiUippe, 610. 
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an independent character, and who has a right to the 
possession of it, notice to the party is sufficient. 

Where a document has been traced into the posses- 
sion of 2k party to the case^ it lies upon him to show that 
he has lawfully parted with it. But this rule does not 
apply, where the party has voluntarily parted with the 
possession of a document after having received notice 
to produce it. 

In certain cases, where the written instrument is in 
the possession of a third person, yet if there is privity 
between such third person and the party, it is deemed 
to be virtually in his possession, and therefore a notice 
to produce given to the party himself, will be sufficient. 

Notice to Produce, It does not foUow, that on proof 
of the notice the party is compellable to give evidence 
against himself; or that, if he refuses to produce the 
paper required, such a circumstance is to be considered 
as conclusive against him ; but the consequence will be, 
that the other party, who has done all in his power to 
supply the best evidence, will be allowed to go into evi- 
dence of an inferior kind, and may read an examined 
copy, or give parol evidence of the contents. 

The notice to produce should refer to the documents 
required with sufficient particularity ; but if there is no 
reasonable doubt that the party receiving the notice 
must have been aware of the particular instrument in- 
tended to be produced, that is sufficient. 

It is not necessary that a notice to produce should be 
in writing ; and if a notice by parol and in writing be 
given at the same time, it is sufficient to prove the parol 
notice alone. 

It is sufficient to serve the notice upon the party him- 
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self, or his counsel, or upon his servant at his quarters. 
And the notice must be given within a reasonable time 
— ^the court deciding whether it has been given within 
reasonable time or not ; and this must depend upon the 
circumstances of each particular case. 

If a party after receiving notice to produce a paper 
which is in his possession, refuses to do so, he places the 
other party under the difficulty of proving the contents 
by some secondary proof, and withholds from the court 
the original and most authentic evidence. He cannot, after 
this, give in evidence the original, for the purpose of con- 
tradicting the secondary proof which has been received. 

The regular time of calling for the production of par 
pers, is not imtil the party who requires them has en- 
tered upon his case ; till that period arrives, the other 
party may refuse to produce them, and there can be no 
cross-examination as to their contents, although the no- 
tice to produce them is admitted.* 

Notice tojproduce^ wbeii dispensed wlUi. Where, from 
the nature of the prosecution, the prisoner must be 
aware that he is charged with the possession of the 
document in question, a notice to produce it is unneces- 
sary. So where the prisoner was proved to have said 
that he had destroyed the document in question, it was 
held to be unnecessary to prove any notice to produce, 
so as to let in secondary evidence of its contents. No- 
tice to produce is not required, where the paper offered 
in evidence is a duplicate original ; for in such a case, 
the evidence offered is primary evidence. However, it 
seems now to be the better opinion, that neither party 
will be allowfed, either in the examination in chief or in 

* 2 PhiUipps, 520-638. BoBOoe, 9-11. 
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cross-examination, to inquire into the contents of a docu- 
ment, merely because the opposite party has the original 
in his possession in court at the time of the trial, and 
declines to produce it ; and that the opposite party may 
object to such' parol evidence of the contents, on accoimt 
of his not having received a previous notice to produce 
the original. 

Where a writing is from its nature not capable of 
being transported from place to place, as in the case of 
mscriptions or notices fixed on walls, tombstones, boards 
and the like, secondary evidence of the inscription will 
be received. But the principle of this exception only 
applies to cases where the writing is a fixture. So where 
a doGv/ment is of a public nature, a copy of it is evidence; 
the production of the original is dispensed with on the 
ground of inconvenience, and on the fact that the easy 
detection of fraud diminishes the probability of it. 

Secondary evidence is also admissible of writings 
which are proved to have been destroyed^ or which can- 
not be found after due inquiry. What shall be consid- 
ered due inquiry must depend on the particular circum- 
stances of the case, especially upon the importance of 
the instrument and the usage or practice which may 
exist respecting the custody of such documents. 

The question as to the sufficiency of the eea/t'ch being 
preliminary to the admissibility of the secondary evi- 
dence, it must be shown, in general, that there has been 
a diligent search made, such as the case naturally sug- 
gests ; and the search must appear to have been made 
in the proper place — ^the place where the paper was 
likely to be found. 

In the case of a uadess documerU^ the presumption is 
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that it has been destroyed. And where the loss or de- 
struction of a paper may almost be presumed, very 
slight evidence of such loss or destruction is sufficient 
Proof by witness that the i)aper in question was thrown 
aside as useless, and that he believes it to be lost or 
destroyed, will be sufficient to let in secondary evidenca 

Where a person has vnterest in destroying a paper, its 
destruction wUl be presumed on very slight testimony. 
The law, it has been held, presumes that an accomplice 
will destroy a letter serving to implicate him as such. 

When it is the duty of the party in possession of a 
document to deposit it in a particular place, and it is 
not found in that place, the presumption is that it is 
lost or destroyed. 

When the paper was in the possession of b, party who 
w dead^ his declarations as to its loss or destruction, are 
admissible after his death. When the party in whose 
possession the instrument was, is alive, his declarations 
are inadmissible, and he ought to be called as a witness. 

As to degrees of secondary evidence^ it is held that 
when the original is lost and there is a counterpart, the 
latter should be accounted for before inferior evidence 
is admissible. But after the loss of the different parts 
are proved, or these are shown to be unattainable, then 
examined copies, or the parol evidence of witnesses, may 
be resorted to.* 

PRESUMPTIVE EVIDENCE. 

We have thus far considered some of the general rules 
which have been adopted in courts of law relative to 
the exclusion of evidence. It is now proposed to treat 

* 2 PhiUipps, 550-668 ; Roscoe, 12, 13 ; Starkle, 439. 
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of the nature or quality of evidence ; more especially 
with regard to presumptive or circumstaMial proo^ as 
contradistinguished from direct proof. 

Definition. Where the facts proved are not the pre-, 
cise facts in issue, and the court is to come to a con- 
clusion upon the facts in issue by an act of reasoning 
from those ^ other proved facts, the evidence in such a 
case is said to hd presumptive. 

A presumption of a fact is properly an inference of 
that fact from other facts that are known. When the 
fact itself cannot be proved, that which comes nearest 
to the proof of the fact is the proof of the circumstances 
that necessarily and usually attend such fact, and these 
are c^edi presumptions and not proofs ; for they stand 
instead of the proofs of the fact till the contrary be 
proved. Where a man is discovered suddenly dead in 
a room, and another is found running out in haste with 
a bloody sword, it is a violent presumption that he is 
the murderer, for the blood, the weapon, and the hasty 
flight, are all the necessary concomitants of such facts ; 
and the next proof to the sight of the fact itself is the 
proof of those circumstances that usually attend such 
facts. The circumstances should be strong in themselves, 
should each of them tend to threw light upon, and to 
prove each other, and the result of the whole should be 
to leave no doubt upon the mind that the offence has 
been committed, and that the accused and no other 
could be the person who committed it. That the fact to 
be inferred often accompanies the fact proven is not 
sufficient ; it should most usualkf accompany it ; and it 
might be said, in the absence of all circumstance?, that it 
should ra/rely otherwise happen. 
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The force of presumptions is almost intuitively per- 
ceived by mankind; and that principle of the mind 
which prepares it to expect the future association of cir- 
cumstances, because it has been accustomed to find them 
associated, cannot be accounted for, except by setting it 
down as imposed upon us by the law of nature. 

"What clrcamstances will amount to proof can never 
be matter of general definition. The legal test is, the 
sufficiency of the evidence to satisfy the understanding 
and conscience of the jury. On the one hand, absolute, 
metaphysical and demonstrative certainty, is not essen- 
tial to proof by circumstances. It is sufficient if they 
produce moral certainty, to the exclusion of every rea- 
sonable doubt. Even direct and positive testimony does 
not afford grounds of belief of a higher and superior 
nature. The rule even in a capital case is, that should 
the circumstances be sufficient to convince the mind and 
remove every rational doubt, the jury is bound to place 
as much reliance on such circumstances as on direct and 
positive proof. 

With respect to the compardtive weight due to direct 
and presumptive evidence, it has been said that circum- 
stances are in many cases of greater force and much 
more to be depended on than the testimony of living 
witnesses ; inasmuch as witnesses may either be mistaken 
themselves, or wickedly intend to deceive others ; where- 
as circumstances and presumptions naturally and neces- 
sarily arising out of a given fact cannot lie. But it must 
be observed that circumstanti&l evidence, besides the 
possibility of its being perverted through the means of 
witnesses in like manner as direct evidence, is subjected 
to this additional infirmity, that it is composed of infer- 
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ences each of which may be faUacious. As a general 
principle it is certainly true, that positive evidence of a 
fact from credible eye-witnesses is the most satisfactory 
that can be produced, and the universal feeling of man- 
kind leans to this species of evidence in preference to 
that which is merely circumstantial. 

Besides presumptions of fact, which suppose in each 
case an independent act of reasoning, there are certain 
presumptions of laWy which will stand good until the 
contrary is proved. The law presumes a man to be in- 
nocent, until the contrary is proved or appears from 
stronger presumption. And it is a rule that illegality 
is never to be presumed, but the presumption is that a 
party complies with the law. 

There is a general presumption in criminal matters, 
that a person Intends whatever is the natural and prob- 
able consequence of his own actions. And it seems to 
be clearly a presumption of law, that where an act is 
done by one person injurious to another, malice — that 
is, an attempt to injure — is prima fade to be presumed 
in the person doing the act. Thus, in every charge of 
murder, the fact of killing being first proved, all the cir- 
cumstances of accident, necessity, or infirmity are to be 
satisfactorily established by the prisoner, unless they 
arise out of the evidence produced against him ; for the 
law presumes the fact to be founded in malice unless 
the contrary appears. 

In almost every criminal case, a portion of the evi- 
dence laid before the jury consists of the conduct of the 
pa/rty at the time of or after being charged with, the 
offence. Great caution should be exercised in weighing 
the eflfect of such presimiptive evidence ; for an innocent 

Digitized by VjOOQIC 



PBESUMPTTVE EVIDENCE. 283 

man, finding himself in a situation of difficulty, and pei- 
haps, from the circumstances of the case, of danger, is 
sometimes induced to adopt a line of conduct which 
hears with it a presumption of guilt. Flight may be 
very strong evidence of guilt, or it may weigh nothing, 
according to the circumstances under which it takes 
place. The legal presumption from flight is against the 
prisoner, and it lies upon him to rebut it.* 

The general rules which will now be adverted to are : 

Fwsty That the evidence must be confined to the 
points in issue ; 

Secbndhf^ That the point in issue must be proved by 
the party who asserts the affirmative ; and 

Thirdly^ That the substance only of the issue need 
be proved. 

First.— Evideiice confined to the Imne. 

In criminal proceedings, there is the strongest neces- 
sity for the strict enforcement of this rule ; for where a 
prisoner is charged with an oflfence, it is of the utmost 
importance to him that the facts laid before the jury 
should consist exclusively of the transaction which 
forms the subject of the charge. This rule is founded 
in common justice, for no person can be expected to 
answer, unprepared and at once, for every action of his 
life. Notwithstanding the fact, that the sole object of 
receiving evidence is to establish the truth, yet there is 
sometimes much difficulty in deciding correctly what 
particular testimony should be admitted or rejected. It 
may be admissible in one point of view, though not in 
another, and as it is frequently difficult to ascertain, a 
priori^ whether proof of a particular fact oflfered in evi- 

* 1 FhilUppa, 698-613; Starkie, 514; Rosooe, 16-20. 
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deuce will or will not become material, the usual prac- 
tice of courts in such cases is, to give credit to the asser- 
tion of the party who tenders such evidence, that the 
fact will turn out to be material 

It is hardly necessary to observe, that though a cir- 
cumstance be proper as tending to show a particular 
fact, it is inadrjfdssiUe unless the fact itself be pertinent 
to the question in issue. 

It should also be remembered, that under the head 
of relevancy the question is not whether the evidence 
oflfered be the most convincing, but whether it tends at 
aU to illustrate the question ; and though an inquiry 
may be irrelevant on the examination in chief, it may 
be afterward rendered proper and necessary by the 
course of a cross-examination. An inquiry into other 
facts besides those charged, may often be totally irrele- 
vant ; at other times they bear on the point in issue, 
and constitute presumptive proof. In support of a 
charge for malicious or disrespectful language addressed 
to a commanding officer at a stated time, or in a particu- 
lar letter /after the words charged have been proved, 
the prosecutor may prove also that the accused spoke or 
wrote other disrespectful or malicious words on the 
scmie svhjectj either before or afterward, or that he pub- 
lished or disseminated copies of the letter set forth as 
disrespectful in the charge. This evidence is admissible, 
not in aggravation of the crime charged, but for the 
purpose of proving deliberate malice or disrespect, 
which motives are imputed in the charge.* On a trial 
for high treason, it being proved that the prisoner had 
enlisted into the enemy's army, his unsuccessful attempt 

* Simmona, 405. / 
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to persuade another to enlist was allowed in evidence, 
as showing the quo ani/nw. 

On a court-martial the prosecution is not permitted 
under any circumstances to examine as to general habits, 
for the purpose of showing that the accused has a gen- 
eral disposition to commit the same kind of offence as 
that charged against hint It is most obvious that char- 
acter not connected with the charge, cannot be admitted 
to weigh in the scale of evidence as to the finding of 
the court. 

Character. Where intention is a principal ingredient 
in the charge, or where circumstantial proof only is ad- 
duced, evidence as to character bearing on the charge, 
may be highly important. An affectionate and warm 
evidence of character, when collected together, should 
make a strong impression in favor of a prisoner, and 
when those who give such a character in evidence are 
entitled to credit, their testimony should have great 
weight with the court. On a charge of murder, where 
malice is essential, expressions of good-will and acts of 
kindness on the part of the prisoner toward the deceas- 
ed, are always considered important evidence, as showing 
what was his general disposition toward the deceased, 
from which it may be concluded that his intention could 
not have been what the charge imputes. On a charge 
of theft, character for honesty may be entitled to great 
weight. So also on a charge implicating the courage 
of a soldier, character for bravery and resolution might 
be of vast importance ; but it would be manifestly 
absurd and irrelevant, when deliberating on a charge 
of theft, to allow character for bravery to weigh in the 
scale of proof; or, when deciding on a charge of cow- 
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ardice, to be biased by a character of honesty. The 
inquiry in such particular cases, ought manifestly to 
bear some analogy and reference to the charge against 
him. 

Oenerai character is the estimation in which a person 
is held in the community where he has resided. PubKc 
opinion is the question in common cases where character 
is in issue, character and reputation being the same. 
General character, unconnected with the charge, though 
it must be inoperative with the court except as to deter- 
mining the nature of punishment in discretionary cases, 
may most essentially serve the prisoner, by influencing 
the superior in whom the power to mitigate or remit 
the sentence is vested. And it has ever been the prac- 
tice of courts-martial to admit evidence as to the pris- 
oner's character, offered hy liim^ immediately after the 
production of his witnesses to meet the charge, whatever 
be its nature ; though questions by the accused tending 
to elicit such, may be frequently made in the course of 
the investigation. A prisoner is even permitted to put 
in proof particular instances wherein his conduct may 
have been publicly approved by superior oflScers.* 
Mere letters of reconmiendation would not be evidence, 
nor would certificates prepared for the occasion be; 
instead of such letters, the law requires testimony on 
oath, whether delivered orally in open court or by 
depositions. Nor indeed, as to that, would ex-pa/rte 
affidavits be competent. But official letters, which may 
have been received at the termination of a particular 
service or tour of duty, are a part of the res geetOB^ and 
are admissible, subject, of course, to explanations.f 

* Simmons, p. 411. f Attomej-general's opinions, January Slst, 1857. 
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The good character of the party accused, satisfactorily 
established by competent witnesses, is an ingredient 
which ought always to be submitted to the considera- 
tion of the court, together with the other facts and cir- 
cumstances of the case. The nature of the charge, and 
the evidence by which it is supported, wiU often render 
such ingredient of little or no avail ; but the more cor- 
rect course seems to be to leave the court-martial to 
form their conclusion upon the whole of the evidence, 
whether an individual whose character was previously 
unblemished, has or has not committed the particular 
crime for which he is called upon to answer. Still, in a 
clear case, good character will be of no avail in the find- 
ing. It is only in cases of doubt that such proof is 
entitled to weight. 

Evidence will not he admitted^ on the part of the pros- 
ecution, to show the bad character of the accused, unless 
he has called witneases in support of his character ; and 
even then the prosecutor cannot examine to particular 
facts. 

Witnesses as to character may be asked to state their 
opportunities, or means, of forming an opinion as to the 
prisoner's character. 

mnttaiy and Sedition. On a prosecution for a crime, 
the proof of which is supposed to consist wholly, or in 
part, of evidence of a conspiracy entered into by the 
accused, so that the conspiracy is to be given in evi- 
dence against him, general evidence of the existence of 
the conspiracy charged must be received in the first 
instance, though it cannot affect the accused unless 
brought home to him or to his agent. 

Upon the trial of a charge of mutiny, or intended 
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mutiny, it is important to know how far the acts or 
declarations of co-mutineers in furtherance of a concert- 
ed plan, may be received in evidence against a particular 
individual Proof of the plot or combination must pre- 
cede proof of declarations made by either of the alleged 
parties, though the conduct, acts, and declarations of 
the separate parties in the planning or execution of the 
scheme, may be shown as evidence of the common de- 
sign. In other words, general evidence may, in the first 
instance, be received as a preliminary step to that more 
particular evidence, by which it is to be sliown that the 
accused was a guilty participator in the crime. It is 
very obvious that the rules of evidence on trials for 
treason and conspiracy before courts of civil judicature, 
will apply most aptly and closely to trials before courts- 
martial for mutiny and sedition. 

The existence of the conspiracy may be established, 
either by evidence of the acts of third persons, or by 
evidence of the acts of the prisoner, and any other with 
whom he is attempted to be connected, concurring to- 
gether at the same time and for the same object. It has 
recently been held that the prosecutor may either prove 
the conspiracy which renders the interests of the con- 
spirators admissible in evidence, or he may prove the 
acts of the diflferent persons, and thus prove the conspir- 
acy. The evidence is either direct, of a meeting and 
consultation for the illegal purpose charged, or more 
usually from the very nature of the case, circumstantial ; 
and the evidence is more or less strong, according to the 
publicity or privacy of the object of such concurrence, 
and the greater or less degree of similarity in the means 
employed to eflfect it. The more secret the one, and the 
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greater the coinddence in the other, the stronger is the 
evidence of conspiracy * 

In prosecutions involving a charge of conspiracies, it 
is an ettabiisiied rule that where several persons a/re 
proved to have combined together for the same illegal 
purpose, any O/ct done by one of the party in pursuance 
of the original concerted plan, and with reference to the 
common object, is, in the contemplation of the law^ the 
act of the whole party ; it follows, therefore, that any 
writings or verbal expressions — ^being acts in them- 
selves, or accompanying and explaining other acts, and 
so being part of the res gestce^ and which are brought 
home to one conspirator — ^are evidence against the other 
conspirators, provided it sufficiently appear that they 
were used in the furtherance of a common design. 

In like manner consultations in furtherance of a con- 
spiracy are receivable in evidence, as also letters or 
drafts of answers to letters, and other papers found in 
the possession of co-conspirators, and which the jury 
may not unreasonably conclude were written in prosecu- 
tion of a common purpose, to which the prisoner was a 
party. For the same reason declarations or writings 
explanatory of the nature of a common object, in which 
the prisoner is engaged together with others, are re- 
ceivable in evidence; provided they accompany acts 
done in the prosecution of such an object, arising natu- 
. rally out of these acts, and not being in the nature of a 
subsequent statement or confession of them. 

But where words or writings are not acts in them- 
selves, nor part of the res gestcBj but a mere relation or 
narrative of some part of the transaction, or as to the 

* Eoflcoe, pp. 415-417. 

19 
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share wluch other persons have had in the execution of 
a common design, the evidence is not within the princi- 
pie above mentioned : it altogether depends on the credit 
of the narrator, who is not before the court, and there- 
fore it cannot be received. 

It is in consequence of the distinction between writings 
or declarations which are a part of the transaction, and 
such as are in the nature of subsequent statements but 
not part of the res gestCB^ that the admissibility of writ- 
ings often depends on the time when they are proved to 
have been in the possession of co-conspirators, whether 
it was before or after the time of the prisoner's appre- 
hension. Thus, some papers containing a variety of plans 
and lists of names, which had been found in the house 
of a co-conspirator, and which had a reference to the 
design of the conspiracy and in fiirtherance of the alleged 
plot, were held to be admissible evidence against , the 
prisoner ; inasmuch as there was in the case strong pre- 
sumptive evidence that they were in the house of the 
co-conspirator, before the prisoner's apprehension: for 
the room in which the papers were found had been 
locked up by one of the conspirators. The point in 
this case was distinguished from a point in a previous 
case, where the papers were found after the prisoner's 
apprehension, in the possession of persons who, possibly, 
might not have obtained the papers till afterward. 

In a prosecution against several persons for conspiracy 
in unlawfully assembling for the purpose of exciting 
discontent and disaffection, the material points for con- 
sideration are, the general character and intention of 
the assembly, and the particular case of the prisoners 
as connected with that general character. With this 
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view, it would be relevant to produce in evidence cer- 
tain resolutions proposed by one of the prisoners at an 
assembly recently held at another place, for the same 
professed object and purpose as were avowed by the 
meeting in question, and that the defendant acted in 
both cases as chainnan. In a question of intention as 
this is, it would be most cleanly relevant to show against 
that defendaqt, that at a similar meeting held for an 
object professedly similar, such matters had passed un- 
der his immediate auspices. 

Much, evidence is usually produced upon such trials, 
which does not relate to the particular conduct of a pris- 
oner. Thus the acts and declarations of other conspir- 
ators in the absence of the prisoner are admissible against 
him ; and the prisoner may be affected by writings from 
other persons, which came into his custody before his 
apprehension. In these cases, the evidence is of a direct 
nature, applying to the acts in furtherance of a con- 
spiracy, and not circumstantial, as proving only col- 
lateral circumstances from which these acts are to be 
inferred. 

As whatever the prisoner may have done or said at 
any meeting, alleged to have been held in pursuance of 
the conspiracy, is admissible in evidence against him on 
the part of the prosecution* so, on the other hand, 
any other part of his conduct at the same meetings will 
be allowed to be proved in his behalf: for the intention 
and design of the party at a particular time, are best 
explained by a complete V-iew of every part of his con- 
duct at that time. Should other acts of the prisoner, 
besides those charged, be proved against him for the pur- 
pose of showing his design in the affair in question; it 
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seems reasonable that he should be allowed to explain 
those acts by proof of other cotemporaneous particulars 
of his conduct, which show that he had a different design 
from that imputed to him.* 

Secondly .--Onus Proband!— Bnrdeii of Proof« 

It is a general rule of evidence, established for the 
purpose of shortening and facilitating investigations, 
that the point in issue is to be proved by the party 
who asserts the aflirmative, that is, the affirmative in 
substance, not in mere form. This rule arises also from 
the difficulty, amounting in many cases to an impossi- 
bility, of proving a negative. Upon the party who has 
to give such proof, is said to rest the burden of proof, 
or, as it is technically called, the onus probandi. 

One of the fturett teste for ascertaining upon which 
side the affiLimative really lies, is to consider which party 
would be successful if no evidence at all were given. 
Thus, where one party charges another with a culpable 
omission or breach of duty, the person who makes the 
charge is bound to prove it, though it may involve a 
negative ; for it is one of the first principles of justice, 
that where a party stands charged with an offence, his 
innocence is presumed, and the onus is upon the prose- 
cutor. 

The necessity of proving the negative must be often 
subject to the rule, that the burden of proof lies on the 
person who has to support his case by proof of a fSwrfj 
which lies more peculiarly within his own knowledge, 
and of which he is supposed to be cognizant. Thus, in 
an action of penalties under the game laws, though 
the plaintiff must aver, in order to bring the defendant 

* 1 Phillippa, 205-209, and 773-776. 
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within the act, that he was not duly qualified, yet it is 
not necessary to disprove^ his qualification, hut it will be 
for the defendant, if he can, to prove himself qualified. 
If such negative evidence were necessary to support 
the information, it would scarcely be possible in any case 
to convict ; on the other hand, such qualification is pecu- 
liarly within the knowledge of the qualified person. 

These rules were thus laid down by Judge Story :* 
" If the charge consists in a criminal neglect of duty, as 
the law presumes the affirmative, the burden of proof 
of the contrary is thrown on the other side. But in 
other cases, bb where the negative does not admit of 
direct proof, or the facts lie more immediately within 
the knowledge of* the defendant, he is put to his proof 
of the affirmative." 

Upon a question of jurisdiction^ where the proceed- 
ings of a court of general jurisdiction are alleged, the 
law presumes jurisdiction, and the onus of proving the 
contrary lies with the party who undertakes to question 
it. But with vrespect to courts of limited and special 
jurisdiction, it is widely different ; nothing is presumed 
in favor of their jurisdiction, and the party seeking to 
derive advantage from their proceedings is bound to 
show jurisdiction affirmatively.f 

Thirdly.— The Substance only of tlie iMue need be 
proved. 

Under the present head will be considered, the 
qucmtity of evidence required in support of particular 
averments in charges, and, consequent thereupoi^, the 
doctrine of variances. 

A general rule, governing the application of evidence 

* United States vs. Hayward, 2 Gall, 284. \ 1 Phillipps, 809-822. 
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to the points in dispute on any issue, is that it must be 
sufficient to prove the substance of the issue. And the 
greater number of cases on this subject may be classed 
under the two neads of divisible and descri/pti/ve aver- 
ments. 

Divl§lble ATermenti. 

Sufficient to prove what eonstltntefl an OffiDnce. It is 
a universal principle, which runs through the whole of 
the criminal law, that it will be sufficient to prove so 
much of the indictment as charges the defendant with 
a substantive crime therein specified. The offence, how- 
ever, of which he is convicted must be of the same class 
with that with which he is chani^ed. 

On courts-martial, a prisoner charged with desertion 
may be found guilty of absence without leave, for ab- 
sence is the principal matter in issue, the motive and 
design being concomitants. 

On a charge of offering violence to a superior officer 
in the execution of his office, by discharging a loaded 
musket at him, the prisoner may be convicted of offer- 
ing violence, and a proportionate punishment may be 
awarded for such conduct, although the evidence fail in 
establishing that the rank or authority of the superior 
officer was known to the offender, or although the capi- 
tal offence under the articles of war may not have been 
committed in consequence of the superior officer not 
having been in the execution of his office at the time. 
The principal matter is the offered violence^ the rank 
and office of the person fired at being circumstances in 
aggravation.* 

Where a charge alleges that the accused did^ and 

* Simmona, 416. 
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caused to he done a certain act, it is sufflgient to prove 
either one or the other. 

Intent. Where the intent of the prisoner furnishes 
one of the ingredients in the offence, and several intents 
are laid in the indictment, each of which, together witlj 
the act done, constitutes an offence, it is sufficient to 
prove one intent only. 

Descriptive Averments* 

Where a person or thing, necessary to be mentioned 
in an indictment, is described with circumstances of 
greater particularity than requisite, yet these circum- 
stances must be proved, othei-wise it would not appear 
that the person or thing is the same as that described in 
the indictment. Thus, in an indictment for coining, 
alleged possession of a die made of iron or steel ; in fact, 
it was made of zinc and antimony. The variance was 
held fatal. 

And it has also been held that an allegation in an 
indictment, which is not impertinent or foreign to the 
cause, must be proved ; though a prosecution for the 
offence might be supported without such allegation. 

Name of Party iiOnred. The name, both Christian 
and surname, of the person upon whom the offence is 
charged to have been committed, is matter of descrip- 
tion and must be proved as laid ; but if the name be 
that by which he is usually called and known, it is suffi- 
cient. Where there are a father and a son of the same 
name, and that name is stated without any addition, it 
shall be prima facie intended to signify the father; 
though it may be proved that either the father or son 
was the party intended. 

It is not necessary that there should be any addition 
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to the name. Where a person has a name of dignity, 
he ought to be described by that name, and as it forms 
part of the name itself and is not an addition merely, it 
must be proved as laid. 

Where a name which is material to state, is wrongly 
spelled, yet if it be idem sonans with that proved, it is 
sufficient. Thus, where the name in the indictment was 
John Whyneard^ and it appeared that the real name 
was Winyard, but that it was pronounced Wiimywrd^ 
the variance was held to be immaterial. But McCann 
for McCarn is a fatal variance. 

Names of Third Persons. Not only must the names 
descriptive of the prosecutor or party sustaining the 
injury be strictly proved, but where the name of a third 
person is introduced into the indictment as descriptive 
of some person or thing, that name also must be proved 
as laid. When surnames, with a prefix to them, are 
ordinarily written with an abbreviation, the names thus 
written in an indictment are sufficient. Where the 
name of a third person is stated in an averment, im- 
necessarily introduced, and which may therefore be re- 
jected as surplusage, a variance will not be material 

Mode of Committing OflTenees. In general the de- 
scriptive averments of the mode in which an offence has 
been committed, do not require to be strictly proved, 
if, in substance, the evidence supports the allegation. 
Thus, in murder, it is always sufficient, if the mode of 
death proved agree in substance with that charged. 
Therefore, though where the death is occasioned by a 
particular weapon, the name and description of the 
weapon must be specified ; yet, if it appear that the 

party was killed by a different weapon, it maintains the 
/ 
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indictment ; as if a wound or bruise be alleged to be 
given with a sword, and it prove to be with an axe or 
staff, this difference is innnateriaL And the same if the 
death be laid to be by one sort of poisoning, and in 
truth it be by another. When the indictment was for 
assaulting a person with a certain offensive weapon, 
commonly called a wooden staffs and it was proved to 
have been with a sUme^ it was held well, for the two 
weapons produce the same sort of mischief, viz.: by 
blows and bruises. Though the weapon need not be 
proved to be the same, yet it must appear that the 
species of killing was the same. Thus, if the prisoner 
be indicted for poisoning, it will not be sufficient to 
prove a death by shooting, starving, or strangling. 

Persons Committiiiv the OflTence, So also with regard 
to the person by whom the offence is committed, it is 
sufficient to charge him with that which is the legal 
effect of the act which he has committed. Therefore, 
where an indictment charges that A gave the mortal 
stroke, and that B and C were present aiding and abet- 
ting, if it appeared in evidence that B was the person 
who gave the stroke, and that A and C were present 
aiding and abetting, they may all be found guilty of 
murder or manslaughter, as circumstances may vary the 
case. The identity of the person supposed to have 
given the stroke is but a circumstance, and in this case 
a very immaterial one — ^the stroke of one being in con- 
sideration of law the stroke of alL The person giving 
the stroke is no more than the hand or instrument by 
which the others strike. 

Averments not Material. The general rule with re- 
gard to immaterial averments has been thus stated : if 
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an averment may be entirely omitted without aflfecting 
the charge against the prisoner, and without detriment 
to the indictment, it will be considered as surplusage, 
and may be disregarded in evidence; as, where the 
name of a person or place is unnecessarily introduced, it 
need not be proved 

Averments as to Time. It is a rule that it is not 
necessaiy to prove the time precisely as laid, unless that 
particular time is material or forms an ingredient of the 
offeLce itself. This is the constant course of proceeding 
in criminal prosecutions from the highest offence to the 
lowest ; although every material fact must be alleged in 
the indictment to have occurred at a certain time. 

Simmons* cites the case of a soldier who was tried for 
having deserted on the 19th October, 1833, when in 
fact he had deserted on the 19th October of the preced- 
ing year, but was stiU illegally absent on the date men- 
tioned in the charge. The court was recommended by 
the then judge advocate general to come to a specific 
finding, stating the facts which appeared in evidence as 
above detailed, and to find the prisoner guilty of the 
charge, with the exception of so much of it as imported 
that he deserted on or about the particular date men- 
tioned. 

Upon the case of a soldier who was proved to have 
committed the offence laid to his charge, but not upon 
the day specified, the judge advocate general remarked 
that " it was perfectly competent to the court to find 
the prisoner guilty under the charge so framed, although 
the offence was proved to have occurred on a different 
day, but that in such case it was in strictness the duty 

♦ Page 423. 
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of the court to specify in their finding on what day the 
offence took place." 

ATerments as to Place, On the trial of offences be- 
fore the ordinaiy courts of law, it is sufficient to prove 
that the offence was committed in the county in which 
it is laid to have been committed, and a mistake in the 
particular place in which an offence is laid will not be 
material. And although the offence must be proved to 
have been committed in the county where the prisoner 
is tried, yet after such proof the acts of the prisoner in 
any other county, tending to establish the charge against 
him, are admissible in evidence.* 

This rule is fixed in this country by the constitution, 
which directs that in all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial, 
by an impartial jury of the state and district where the 
crime shall have been committed, which district shall 
have been previously ascertained by law.f In trials by 
courts-martial no such limitation has been fixed, as re- 
gards j^Zoo^, and therefore such courts have a jui'isdiction 
co-extensive with the country ; and a crime committed 
in one geographical department may be tried in any 
other. Their jurisdiction, then, only depends upon the 
pei*son offending and upon the offence charged. 

It is nevertheless necessary that the place where the 
offence is supposed to have been committed should be 
laid with certainty, and this because such allegation 
may, at times, be essential to the defence of the accused; 
but a variance between the proof of the place where the 
crime was committed and the place as laid in the charge, 
should not of necessity acquit the prisoner ; it is held 

♦ Boflooe, pp. 98-110. f Vlth Amendment. 
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sufficient to identify the accused with the perpetration 
of the offence. A soldier accused of deserting the ser- 
vice from one place, on the 1st day of June, but who on 
trial was clearly shown to have deserted on the specified 
day from a different place, would justly be convicted ; 
for the essence of the crime is made out, and the place 
whence he deserted makes no part of the offence, but is 
a mere circumstance of description. But if the evidence 
exhibited the time and place a^ so variant from those 
stated in the charge, that there was a possibility of the 
prisoner having repeated the offence, he would certainly 
be acquitted, because the act charged and the act proved 
are distinct offences.* 

To lay the place in a charge, enables the accused to 
prove an alihi. When a prisoner is charged with com- 
mitting an offence, and he can show his absence from the 
particular place at the time, he is said to prove an alibi 
Before courts-martial such a defence does not avail, 
where the crime is clearly made out to have been com- 
mitted by him at the time stated, although at a different 
place, for the place has been wrongfully stated — the 
crime and criminal clearly proved. But where the 
crime and place, and not the criminal, have been put in 
proof, the prisoner may prove an alibi by showing that 
at the time of the commission of the offence at that 
place he was at another place. This would acquit him. 

EXAMINATION OF WITNESSES. 

Witnesses at courts-martial are invariably examined 
in open court in the presence of each member, and of 
the parties to the trial The court is thereby enabled 

♦ De Hart, pp. 367, 368. 
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to observe their demeanor, inclination, and understand- * 
ing ; points essential to the formation of a correct judg- 
ment as to the value of their testimony. The adverse 
party is also afforded an opportunity of objecting to 
their competency, or of trying their credibility by cross- 
examination. 

On courts-martial no witness i^ permitted to oe present 
during the examination of another, to prevent the influ- 
ence which the testimony given by one may tend to pro- 
duce in another, and also to render collusion difficult 
between them. In general, the court will, on the appli- 
cation of either of the parties, direct that all the wit- 
nesses but the one under examination shall leave the 
court, and this right may be exercised at any period of 
the triaL This rule does not extend to the counsel, who, 
upon the request of the prisoner, may remain and still 
be examined as a witness, his assistance being necessary 
to the proper conduct of the defence. A surgeon — or 
other professional person — ^who is called to give an opin- 
ion as a matter of skill, upon the circumstances of the 
case, may be allowed to remain in court during the trial 
till the medical opinion of other witnesses begins. K a 
witness should remain in court or return to it after being 
directed to withdraw, it is for the court to decide as to 
the admission or rejection of his testimony. If admit- 
ted, the circumstance may affect his credibility. 

It is almost a matter of right for the opposite party 
to have a witness out of court, while a discussion — 
legal argum^ent — is going on as to his evidence. 

It is competent to a court-martial to confrorU any two 
or more adverse witnesses, that is, to call into court at 
the same time, any two or more contradictory witnesses, 
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' and to endeavor to reconcile their testimony by reading 
over to each the evidence of the other, and by requiiing 
an explanation of such parts as are inconsistent or 
contradictory, in order to ascertain as far as possible the 
real truth of the case ; but this proceeding would not 
be advisable, till the close of the cross-examination.* 

A member of a court-martial, as a judge or juror, is a 
competent witness, and may be sworn to give evidence 
in favor or against a prisoner, at any stage of the pro- 
ceedings ; it is, however, to be avoided, if foreseen. It 
need scarcely be observed, that no communication by a 
member in closed court, can be received ; he must be 
sworn as other witnesses, in open court, and be subject 
to cross-examination ; neither ought the private knowl- 
edge of any fact to influence the particular verdict of a 
member, for he is sworn to well and truly try and de- 
termine, strictly according to the evidence before the 
court, and not according to the evidence concluded in 
his own breast. 

It is a question jfrequently agitated, whether or not 
courts-martial are competent to originate evideiice j that 
is, to call into court a witness not produced by the par- 
ties before the court. There is no doubt but that the 
court may, at any period of the trial, recall any witness 
for further examination, if any question occur to the 
court or is suggested by either of the parties ; and it 
would also seem that the custom of the sei*vice would 
justify the calling, as a witness,^ any individual alluded 
to in the evidence before the court, who may be at hand, 
and whose examination might afford a probability of 
elucidating a special point which may be dubious ; but 

♦ Adye, 101. 
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it is apprehended that this is the utmost extent to which 
a court would be authorized to go * 

The proper time to object to the competency of a wit- 
ness, is when he is called, and before being sworn, but 
objections to his competency never come too late, but 
may be made in any stage of the case. Still, a party 
who is cognizant of the interest of a witness at the time 
he is called, is bound to make his objection in the first 
instance ; he' must make it as soon as the interest is dis- 
covered and he has an opportunity of doing it ; other- 
wise he will be considered as having waived the objec- 
tion. 

The strict and regular metJiod of raising cm objection 
to the competency of a witness, is by examining him on 
the voir dire ; that is, he should be sworn (> answer all 
such questions as the court shall demand of him— his 
statement on such examination not being evidence in the 
case pending. The examination of the witness in the 
cause may be stopped at any time, in ordei* that he may 
be sworn upon the voir dire and examined as to his 
competency ; yet this formal proceeding is not necessary, 
and if it should appear, while the witness is still under 
examination, that he is incompetent, the objection may 
be taken, and his testimony excluded or stricken from 
the case. 

Where the supposed incompetency arises from defect 
of undei-standing, as in the instance of lunatics, idiots, 
<fec., or from defect of religious principle, as in the case 
of atheists, young children, &c., inasmuch as the very 
ground of incompetency assumes tliat the proposed wit- 
ness has no perception of the obligation of an oath, it 

* Simmons, 464. 
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follows that the preliminary inquiry upon the vai/r di/re 
cannot be upon oath. 

The objection to a witness's competency may be sup- 
ported^ either by the examination of the witness or by 
independent evidence, and it rests upon the party object- 
ing, to prove the incompetency of the witness. Where 
you resort to the voir dire you are concluded ; and if 
you fail to show incompetency in this mode you cannot 
do it by other evidence of any kind, in the course of the 
same trial. So if you inquire of the witness as to his 
interest, on his general oath, this is equivalent to an in- 
quiry upon the voir dire, and equally prevents a resort 
to any other mode. K you have attempted to show in- 
competency by evidence derived from any other source 
than the witness, you shall not afterward put him on his 
voir dire. But where you have failed in your attempt 
by other testimony to show one set of facts upon which 
you rely for inex)mpetency, you may still show his in- 
terest on another set of facts, even on his voir dire. 

When the objection arises from a witness's examina- 
tion on the voir dire, the objection manf be removed by 
the statement of the party himself on farther examinar 
tion. But where the party calling a witness attempts 
to remove the objection, not by a further exaaiination 
of the witness, but by other independent proof, he will 
be subject to aU the ordinary rules of evidenca* 
\^ Order of Examination. When a witness has been 

regularly sworn, he is first examined by the party who 
produces him ; after which the other party is at liberty 
to cross-examine ; and then the party who first called 
him may re-examine. This closes the examination of 

* Phmipps, 104. 
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the witness. The office of the examination in chief is, 
to lay before the court the whole of the information of 
the witness that is relevant and material ; the office of 
cross-examination is, to search and sift, to correct, and 
supply omissions; the office of re-examination, to ex- 
plain, to rectify, and put in order 

Examination in Ciiief. On the examination in chief 
of the witness, you are bound at your peril to ask all 
material questions in the first instance ; and if you omit 
this, it cannot be done in reply. No new question can 
be put in reply unconnected with the subject of the 
cross-examination, and which does not tend to explain 
it. K a question as to any material fact has been omit- 
ted upon the examination in chief, the usual course is 
to suggest the question to the courl, which will exercise 
its discretion in putting it to the witness.* 

Leading questions^ that is, such as instruct a witness 
how to answer on material points, are not allowed on 
the examination in chief, as the witness is supposed to 
be in the interest of that party. A question to a wit- 
ness is leading, which puts into his mouth the words to 
be echoed back, or plainly suggests the answer which 
the party wishes to get from him. Putting it in the 
alternative form, as whether or not a party did a certain 
act, specifying it, does not remove the objection to a 
question being leading, and it is a mistake to suppose 
such only is a leading question, to which yes or no would 
be a conclusive answer. The pernicious influence of 
leading questions is most felt, and most to be feared, 
when the object of an inquiry is to ascertain the details 
of a conversation, admission, or agreement ; and more 

* Starkie, 150. 

20 
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rigor is, in such cases, justified in confining the direct 
examination to its appropriate rules. 

Questions which are merely introductory, and which, 
whether answered in the affirmative or negative, would 
not be conclusive on any of the points in the case, are 
not liable to the objection of leading. Where an omis- 
sion is caused by want of memory, a suggestion may be 
permitted to assist it. 

- The general rule is rdcucedj wherever it clearly ap- 
pears that the witness is hostile, or that a more search- 
ing mode of examining him is necessary to elicit the 
truth. In such cases, the couil; may deem it right to 
allow the examination in chief to assume something of 
the form of cross-examination — and how far this may be 
by leading questions rests entirely in the discretion of 
the court. 

It seems doubtful to what extent leading questions 
may be put in an examination in chief, when the object 
is to prove that another witness, examined on the op- 
posite side, has on some former occasion made a different 
and contradictory statement. The most unexceptiona- 
ble and proper course appears to be, to ask the witness 
who is called to prove a contradictory statement made 
by another witness, what that other witness said relative 
to the transaction in question, or what account he gave, 
and not in the first instance to ask in the leading form, 
whether' be said so and so, and used such and such ex- 
pressions.* 

Cross-examination. The power of cross-examination 
is generally allowed to afford one of the best securities - 
against incomplete, garbled, or false evidence ; great lati- 

♦ 2 Phillippa, 888-896. 
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tude, therefore, is allowed in tlie mode of putting ques- 
tions. Leading questions are admitted, in which larger 
powers are given to the examining party than in the 
original examination. The form of a cross-examination, 
however, depends in some degree, like that of an exam- 
ination in chief, upon the bias and disposition evinced 
by the witness under interrogation. K he should dis- 
play a zeal against the party cross-examining him, great 
latitude with regard to leading questions may with pro- 
priety be admitted. It has been held that you may 
put a leading question to an unwilling witness on the 
examination in chief, at the discretion of the court, but 
you may always put a leading question in cross-exam- 
ination, whether a witness be unwilling or not. But in 
this latter case, the witness cannot be asked a leading 
question in respect to new matter, the same rules hold- 
ing as on the examination in chief 

Irrelevant questions will not be allowed to be put to 
a witness on cross-examination, although they relate to 
facts opened by the other party but not proved in evi- 
dence. Nor can a witness be cross-examined as to any 
facts which, if admitted, would be collateral and wholly 
irrelevant to the matters in issue, for the purpose of 
contradicting him by other evidence, and in this manner 
to discredit iis testimony. And if the witness answers 
such an irrelevant question before it is disallowed or 
withdrawn, evidence cannot afterward be admitted to 
contradict his testimony on the collateral matter. 

Counsel cannot assume that a witness has made a 
statement on his examination in chie^ which he has 
not made ; or put a question which assumes a fact not 
in proof. 
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Where a witness is called merely to produce a docu- 
ment, whiclL can be proved by another, he is not subject 
to cross-examination. But where the party producing 
the document is sworn, the other side is entitled to 
cross-examine him, although he is not examiijed in chie£ 
So where a witness has been asked only ott# immaterial 
question, and his evidence is stopped, the other party 
has no right to cross-examine him. Where a witness is 
sworn and gives some evidence, if it be merely to prove 
an instrument, he is to be considered a witness for all 
purposes. . 

It is not admissible in cross-examination to represent 
the contents of a lettm^ and to ask a witness whether he 
wrote such a letter to any person with such contents, or 
contents to the like effect, without having first shown 
the witness the letter, and his admitting that he wrote 
such a letter ; a witness may, however, be asked what a 
party to the trial has said as to the contents of a paper, 
without producing it. One or more, lines of a letter 
may be shown to a witness, and he may be asked 
whether he wrote such part of a letter ; but if the wit- 
ness deny that he wrote such part exhibited, he cannot 
be examined as to the contents of the letter. If a wit- 
ness admits a letter to be of his handwriting, he cannot' 
be questioned whether statements, such as may be sug- 
gested, are contained in it ; the whole letter must be 
read in evidence.* 

Re-examination. A re-examination, which is allowed 
only for the purpose of explaining any fects which may 
come out in cross-examination, must of course be con- 
fined to the subject matter of the cross-examination. It 

* Sinunons, p. 4*78. 
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is not to extend to any new matter, unconnected with 
the cross-examination, and which might have been in- 
quired into on the examination in chief, but must be 
confined to questions which may be proper to draw out 
an explanation of the sense and meaning of the expres- 
sions used by the witness on cross-examination, if they 
be in themselves doubtful ; and also of the motive by 
which the witness was induced to use those expressions. 
Memorandum to Refresh ^IFltness's memory. A wit- 
ness may refer to an informal memorandum taken down 
by himself, in order to refresh his memory. So he may 
refer to any entry or memorandum he has made shortly 
after the occurrence of the fact to which it relates, al- 
though the entry or memorandum would not of itself be 
evidence. At present, however, the case would seem to 
warrant the statement, that, generally, an original mem- 
orandum made by the witness presently after the facts 
noted in it transpired, and proved by the same witness 
at the trial, may be read by him, and is evidence to the 
court of the facts contained in the memorandum, al- 
though the witness may have totally forgotten such 
facts at the time of the trial* So where a witness tes- 
tifies that he was present at a conversation and made a 
memorandum of it immediately after it took place ; that 
he had now no recollection of all the particulars, but 
that he had no doubt that the facts stated in the memo- 
randum were true ; and that he should have sworn to' 
them from recollection within a short time afterward — 
the memorandum was admitted in evidence, in connec- 
tion with his testimony, to show the particulars of the 
conversation. 

♦ 2 PhULpps, p. 918. 
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But a witness cannot refresh his memory V>j extracts 
from a book, thougli made by himself; or from a copy 
of a book; for the rule requiring the best evidence 
makes it necessary to produce the original, though used 
only to refresh the memory. Where a witness on look- 
ing at a written paper has his memory so refreshed that 
he can speak to the facts from a recollection of them, 
his testimony is clearly admissible, although the paper 
may not have been written by him. Where the witness 
cannot speak without referring to a book, the book must 
be produced in court. If produced the other party has 
a right to see it, and cross-examine from it. K he cross- 
examines to other entries than those referred to by the 
witness, he makes them part of his own evidence.* 

PRIVILEGE OF WITNESS IN REFUSING TO 
ANSWER. 

1. HThere tbe Antirerliiff might tabject him to a Crim- 
inal Charge, Ac. A witness cannot be compelled to 
answer any question which has a tendency to expose 
him to a penalty, or to any kind of punishment, or to a 
criminal charge. He is exempted by his privilege from 
answering not only what will criminate him directly, 
but also what has any tendency to criminate him ; and 
the reason is, because otherwise question might be put 
after question, and though no single question may be 
asked which directly criminates, yet enough might be 
got from him by successive questions whereon to found 
against him a criminal charge. In Burr's trial the rule 
was finally thus stated by Chief- Justice Marshall : *' It 
is the proyince of the court to judge whether any direct 

* BoBOoe, p. 170. 
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answer to the question which may be proposed, will 
furnish evidence against the witness. If such answer 
may disclose a fact, which forms a necessary and essen- 
tial link in the chain of testimony, which would be suf- 
ficient to convict him of any crime, he is not bound to 
answer it so as to furnish matter for that conviction. 
In such case, the witness must himself judge what his 
answer will be ; and if he say on oath that he cannot 
answer, he cannot be compelled to answer." The privi- 
lege of refusing to answer is the privilege of the witness, 
not of the party. It belongs to the witness on a princi- 
ple of natural justice. The right to refuse to answer in 
such cases is a right of self-defence ; if he has a right to 
defend himself against a criminal charge, he must have 
a fiill right not to expose himself to such a charge by 
giving evidence, and not to be accessory to his own 
ruin. The court, therefore, always feels it to be its 
duty to apprise a witness of his privilege, as soon as a 
question is asked which may place him in danger. 

Whether questions, the answers to which would ex- 
pose the witness to punishment, ought not to be allowed 
to he put, or whether the witness ought merely to be 
protected from answering such questions, does not ap- 
pear to be settled. Upon principle it would seem that 
questions tending to expose the witness to punishment^ 
may he put, as well as questions tending to degrade his 
character. The ground of objection in the first case is, 
not that the question has a tendency to degrade him, 
but that advantage may be taken of his answer in some 
future proceeding against him, and the rule that no 
person is bound to accuse himself is urged. X^^is objec- 
tion is however completely removed by permitting the 
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witness not to answer the question, for liis silence would 
not in any fdture proceeding be any admission of guilt. 
The question may then be regarded as one simply tend- 
ing to degrade the witness, and would come within the 
rule which appears to be now well established, that it 
may be put^ though the witness is not compellable to 
give an answer, or that if he does give an answer, the 
party examining him must be satisfied with it.* 

A witness may waive his privilege^ and answer at his 
peril. If the witness answers questions on the exami- 
nation in chief, tending to criminate himself, he is bound 
to answer on the cross-examination, though the answer 
may implicate him in a transaction affecting his life. 
So, if the witness begins to answer he must proceed, 
and if he be cautioned that he is not compellable to 
answer a question which may tend to criminate him, 
atid chooses to answer it, he is bound to answer all 
questions relative to that transaction. But Phillippsf 
quotes a case in which the majority of the judges thought 
that it made no difference to the right of the witness to 
protection, that he had chosen to answer in part ; being 
of opinion that he was entitled to it at whatever stage 
of the inquiry he chose to claim it. 

From the nature of the right it may be inferred, that 
he will be at liberty to, answer, or refuse to answer, any 
questions at his discretion ; and that his consenting to 
answer some questions ought not to bar his right to de- 
mur to others. On the other hand, it is only reasona- 
ble that he should not be allowed, by any arbitrary use 
of his privilege, to make a partial statement of facts to 
the prejudice of either party. 

* Roeooe, 173. \2, 936. 
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An accomplice^ admitted to give evidence against his 
associate in guQt, is bound to make a ftdl and fair con- 
fession of the -whole truth as to the offence which is the 
subject matter of the prosecution. K he waives the 
privilege, he does so fiilly in relation to that act ; but he 
does not thereby waive his privilege of refusing to re- 
veal other unlawful acts, wholly unconnected with the 
act of which he has spoken, even though they may be 
material to the issue. 

Where a witness is entitled to decline omswering a 
question, and does decline, the rule is said to be, that 
this not answering can have no effect with the jury. So 
where a witness demurred to answer a question, on the 
ground that he had been threatened with a prosecution 
respecting the matter, and the counsel in his address re- 
marked upon the refusal, the judge interposed and said, 
that no inference was to be drawn from such a refusal. 

2. Wbere Answering may Degrade Witness's Character. 
The point has frequently been raised and argued, whether 
a witness on cross-examination, is bound to give an an- 
swer to questions put that are not relevant to the mat- 
ters in issue, but the answering of which will have a 
direct tendency to degrade the witness's character, 
though it may not subject him to a criminal prosecu- 
tion. If a witness, for instance, were asked whether he 
had not suffered some infamous punishment, or if any 
other question of the same kind were asked, imputing 
criminality to the witness in some past transaction and 
not relevant to the matters in issue, would he be com- 
pellable to answer? The doubt only exists where the 
questions put are not relevant to the matter in issue, 
but are merely propounded for the purpose of throwing 
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light on the witness's character; for if the transactions 
to which the witness is interrogated form any part of 
the issue, he will be obliged to give evidence, however 
strongly it may reflect upon his character. There is no 
fixed rule on this point, but the weight of authority, 
seems to be, that questions tending to degrade the char- 
acter of the witness and not relevant to the matter in 
issue, may be put, but that the witness is not bound to 
answer. K, however, the witness chooses to answer such 
questions, the party who asks them must be bound by 
his answers, and cannot be allowed to falsify them by 
evidence. 

MODES OF IMPEACHING THE CREDIT OF 

WITNESSES. 

The credit of a witness may be impeached, either 
simply by questions put to him on a cross-examination, 
or by calling other witnesses to impeach his credit. No 
witness's character for veracity can be impeached except 
by contradictory proof ^ or by proof affecting his cka/raG- 
terfor veracity. 

1. Proof of General Cliaracter for Teradty. The 
party against whom a witness is called, may examine 
other witnesses as to his general character. To impeach 
the credit of a witness you can only examine to his 
general character, and not to particular facts — ^that is, 
not to particular facts which, if true, would impeach his 
character for veracity; and the reason given is, that 
every man may be supposed capable of supporting his 
general character, but it is not likely he should be pre- 
pared to answer to particular facts, without notice; and 
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unless his general character and behavior are in issue, he 
has not notice. 

In impeaching the credit of a witness, the interroga- 
tions cannot embrace both his moral and military char- 
acter and standing, as, for instance, " Does the accused . 
belong to witness's company, and if so, what character 
does he bear in the company ?" The regular mode of 
examining into the general character of a witness is, by 
inquiring of the witnesses who are called to impeach it, 
whether they have the means of knowing his general 
character for veracity, and whether, with such knowl- 
edge, they would believe him on his oath. In reply, 
the other party may cross-examine the witnesses who 
have given evidence against the general character of his 
witness, as to their means of knowledge and the grounds 
of their opinion ; or may by fresh evidence support his 
own witness's general character for veracity, or may 
attack the character of the impeaching witness. 

2. Proof of Contradictory Statements. The credit 
of a witness may be impeached by proof that he has 
made statements out of court on the same subject, con- 
trary to what he swears at the trial, provided he has 
been previously cross-examined as to such alleged state- 
ments ; and provided also, that such statements are ma- 
terial to the question in issue. This evidence of contra- 
dictory statements is produced for the purpose of ex- 
citing doubt and distrust against his testimony as to the 
particular transaction on which the discrepancy arises, 
and in some cases, to raise suspicion as to the truth of 
his testimony in general. These contradictory state- 
ments may be either verbal or in writing.* 

* 2 Phillippa' Ev., 956-969. 

Digitized by VjOOQIC 



316 MHiTTABY LAW AND C0URT8-MABTIAL. 

Contradicting hit own Witness. It is clear that the 
party calling a witness, will not be allowed to give gen- 
eral evidence that he is not to be believed on his oath. 
But a party is not to be sacrificed to his witness ; he is 
not represented by him, nor ought to be identified with 
him, or bound by all he may say. On the other hand, 
a party ought to be placed under such restrictions as 
may be necessary for preventing unfair or dishonest 
practice. K a party, not acting himself a dishonest 
part, is deceived by his witness, is he to be restrained 
from laying the true state of the case before the court ? 
Further, if a witness, whether from mistake, ignorance, 
or design, gives evidence unfavorable to the party who 
calls him, is the party to be restrained from calling other 
witnesses to prove facts different from those which he 
has represented ? The rvie ie^ that where a witness is 
called, and makes statements contrary to those which 
are expected from him, the party calling him may prove 
the facts in question by other witnesses ; for such facts 
are evidence in the case, and the other witness is not 
called directly to discredit the first, but the impeach- 
ment of his credit is incidental and consequential only. 
Where a witness is contradicted by the party calling 
him, as to certain facts, it is not necessary that the re- 
mainder of his evidence should be repudiated, because 
a party cannot prove his own witness to be of such a 
general bad character as would render him unworthy 
of credit. 

As to Belief. A witness can depose to such facts 
only as are within his own knowledge, but even in giv- 
ing evidence in chief, there is no rule which requires a 
witness to depose to facts with an expression of certainty 
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that excludes all doubt in his mind. It is the constant 
practice to receive in evidence a witness's belief of the 
identity of a person, or of the fact of a certain writing 
being the handwriting of a particular individual, though 
the witness will not aver positively to these ^ facts. A 
witness must not swear to impressions simply ; that is 
descending to a test too vague. It should be persuasion 
or belief founded on facts within his own knowledge. 
The testimony of a witness tliat he thought the plaintiff 
told him so and so — was very confident he said so, but 
would not swear that he did — ^is a statement of the 
strength of the recollection of a fact by the witness, and 
is admissible evidence.* 

As to Opinion. Although, iQ general, a witness can- 
not be asked what his opinion upon a pai'ticular ques- 
tion is, since he is called for the speaking as to fcbots 
only, yet where matter of skill and judgment is involved, 
a person competent to give an opinion may be asked 
what that opinion is. On a question of mental capacity 
the opinion of an intimate acquaintance, not a medical 
man, is competent when connected with facts and cir- 
cumstances within his knowledge, and disclosed by him 
in his testimony as the foundation of his opinion. It is 
not, in general, competent for witnesses to state opinions 
or conclusions from facts, whether such facts are knqwn 
to them or derived from the testimony of others. The 
exceptions to the rule are confined to questions of 
science, trade, and a few others of the same nature. 
Witnesses conversant in a particular trade may be 
allowed to speak to a prevailing practice in that trade, 
and scientific persons may give their opinion on matters 

* Boscoe, Grim. Ev., 179. 
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of science, and medical men may be asked whether, in 
their judgment such and such appearances are symptoms 
of insanity or other disease, Ac * 

The opinions of an eocpert are evidence, but neithei- 
conclusive nor exclusive proof. Eveiy person of judi- 
cial training knows that the opinions of medical or other 
scientific or practical experts often differ, and that they 
sometimes err in a body as if by some epidemic conta-' 
gion. There is a judicial case involving scientific in- 
quiry, in the printed record of which are the answers 
of twenty-three experts to the same question ; twenty- 
two of them give decision one way, and a single one of 
them gives a reverse decision ; and in the conclusion, it 
was proved, beyond all controversy, that he alone was 
right and that all the others erred. In general, the 
opinions of an expert are of more or less weight and 
value, according to the person's constitution of mind^ 
and the degree of completeness of the collection of per- 
tinent facts on which his mind acts.f 

Every question is admissible of a mUUa/ry man^ 
where it is founded on local knowledge or circumstances 
which are not within the reach of all the members of 
the court, as where he gives his opinion as to the exact 
execution of a certain plan of operations, this opinion 
being based on facts within his actual knowledge. But 
where it is merely a question of military science, to 
affect the officer who is undergoing his trial, it is obvi- 
ous that the court is met for no other purpose but to try 
that ; and that they have before them the facts in evi- 
dence, on which they are to ground their conclusions. 

* Rosooe, Orim. Ev., 179, 180. 

f Attorney-General Cushing's Opinion, May 17th, 1855. 
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In conclusion, it may be remarked that in weighing 
the conflicting testimony of witnesses, it ought not to 
excite surprise that witnesses of fair reputation should 
diflfer in minute points in the relation of facts. An 
exact accordance in the narration of minute particulars 
would rather create suspicion, and tend to evince previ- 
ous contrivance and conspiracy. The non-agreement of 
witnesses, therefore, on points which are not of a promi- 
nent and striking nature, in many cases, may be no im- 
peachment of their general credibility, and ought to be 
carefully distinguished from wilfiil and coiTupt mis- 
representations.* 

* SinunoDBi 481. 
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No. 1. 

Form of Order appointing a General Conrt^MartiaL 

The last paragraph omitted when the court can be kept np 
with thirteen members. 

War Department, 

Adjutant-General's Office, Washinoton, ^, 26^A, 18&-. 

Spboial Orders i 
No. f 

A general conrt-martial is herebj; appointed to meet at West 

Point, New York, on the 5th day of March, proximo, or as soon 

thereafter as practicable, for the trial of , and 

such other prisoners as may be brought before it 

Detail for the Court : 

1. 8. 

2. 9. 



3. 10. 

4. 11. 

5. 12. 

6. ' 13. 

7. Judge Advocate. 

No other officers than those named can be assembled with- 
out manifest injury to the service. 

By order of the Secretary of "War, 

L. T., Adjutcmt-OeneraZ, 
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No. 2. 

Form of Order appointing a Garrison or Regimental 
Conrt-Martlal. 

HEAD-QnABTERS, 

Wb^t Point, N. Y., March Ist, 186-. 
ObdbbSi ) 
No. S 

A garrison court-martial will convene at this post to-morrow 

morning, at 10 o'clock, for the trial of , and such 

other prisoners as may be brought before it. 

Detail for the Oowrt : 

1. 

2. 

8. ^ By order of Ool. B. 

E. C. B., Adjutcmt. 



No. 3. 



Form of Order appointing a Conrt of Inqniry, 

War Department, 

Adjutant-General's Opfiob, Washinoton, , 186-. 

Special Orders, ) 
No. \ 

By direction of the President of the United States (or, at the 

instance of Major \ a court of inquiry is hereby appointed 

to meet at on , or as soon thereafter as practicable, to 

investigate the facts and circumstances connected with, &c., 

and also give their opinion upon the facts which may be de- 

deloped. 

Detail for the Cowrt : 

1. 

2. 

8. 



Judge Advocate. 

By order of the Secretary of War, 

L. T., AdjiUcmt-General. 
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No. 4. 
Fonn of Order aj^otnUiiff a B<Nird for retiring IMuAled 

War Depabtubnt, 
Adjxjtaiit^bnbeal*8 Ofhob, WASHnroroN, , 18ft-. ^ 

Speoial Obdebs, ) 
No. J" 

I. By direction of the President, a board of officers will 
assemble in this city at 12 m. on the 28th instant, or as soon 
thereafter as practicable, to examine into and determine the 
facts in relation to the nature and occasion of the disability of 
such officers disabled to perform military service as may be 
brought before it. 

The board will be guided in its action by such sections of 
the act of Congress approved August 3, 1861, providing for it, 
as may be applicable to the subject. 

Detail for the Boa/rd: 

1. 

2. 

3. 

4. 

5. 

, will act as recorder of the board. 

By order, 

L. T., Ac^utant-Omeral, 



No. 5. 

Mode of recording the Proceedings of a €onrt*]XIartial. 

Proceedings of a general court-martial, which convened at 
West Point, New York, by virtue of the following Special 
Order. 

{Here insert a copy of the order.) 
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West Ponrr, N. T., Mcarek 6«ft, 18^-. 
10 A. M. The court met pursuant to the foregoing order. 

Present. 
1. Lieut.-Col. G. D. E., Ordnance Department. 
3. Major C. 0. A., 13th Regiment of Infantry. 

3. Captain K. G., 6th Regiment of Cavalry. 

4. Captain D. D. P., 4th Regiment of Artillery. 
6. Captain J. G. P., Topog. Engineers. 

&c. &c. 

Captain H. E. M., 10th Regiment of Infantry, Judge Advo- 
cate. 

Absent. 

Captain A. B. C, Ist Regiment of Artillery. 
Captain S. B., Assistant Adjutant-General. 

The Judge Advocate read a communication from Captain C, 
stating the cause of his absence, &c. ; the letter is appended 

and marked . 

" The cause of Captain B.'s absence not known." 
The court then proceeded to the trial of Lieutenant X. T., 
• Regiment of Infantry, who was called before the court, and 



having heard the order appointing the court read, was asked, 
if he had any objection to any member named in the order. 

The accused objected to Captain , and stated his cause 

of challenge as follows : 

(Here insert the statement.) 

Captain remarked that, &c. 

The court was cleared, the challenged member retiring, and 
after due deliberation the doors were opened, the accused and 
challenged party present, and the decision of the court was 
announced by the judge advocate, " That the challenge is sus- 
tained as sufficient, and that Captain is excused from 

serving as a member of the court." 

The accused having no objections to any of the other mem- 
bers, the court was then, in his presence, duly sworn by the 
judge advocate, and the judge advocate was duly sworn by the 
president of the court. 
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The accused applied to the court to be permitted to introduce 
M^ N., Esq., as his counsel, which application was granted, and 
he appeared as counsel for the accused.* 

The accused, Lieutenant X. T., Regiment of Infantry, 

was arraigned on the following charge and specification. 

Chasge. — Dnmkemiesa on duiy. 

SpecificaUon. — ^In this, that he. Lieutenant X. T., of the 

Eegiment of Lifantry, was drunk whilst on duty at company 
drill. All this at on or about the 10th day of Janu- 
ary, 186-. 

To which charge and specification the accused, pleaded as 
follows : 

To the 8pedJica;(/ion — " Not guilty." 

To the CHABGB— " Not guilty."t 

Captain O. P., 5th Artillery, a witness for the prosecution, 
was duly sworn. 

Question by judge advocate. 

Answer. 

Questioti by judge advocate. ' 

Answer. 

Question by defence. 

Answer. 

Question by defence. 

Answer. 

Question by judge advocate. 

Answer. 

Question by the court. 

Answer, &c. 

The prosecution here closed. 

Lieutenant R. S., 7th Lifantry, a witness for the defence, was 
duly sworn. 

Question by defence. 

Answer. 

* Application for delay or postponement of trial must now be made, 
f All persons present in court, who have been summoned as witnesses^ are now 
directed to withdraw and remain in waiting until called for. 
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Que&tion by judge advocate. 

Answer. 

Question by defence. 

Answer. 

Question by the court. 

Answer, &c. 

The accused having no further testimony to offer, requested 
until to-morrow to prepare his final defence. The court grant- 
ed his request, and adjourned to meet again at 10 o'clock a. m., 
to-morrow, the 6th inst. * 

WsBT Point, N. Y., Marai 6t^ 186-. 

10 A. M. The court met pursuant to adjournment. Present, 
same members as yesterday, the judge advocate, and the ac- 
cused and his counsel. 

The proceedings of yesterday having been read by the judge 
advocate, the accused, Lieutenant X. T., presented the written 

address (appended and marked ^), which was read by his 

counsel in his defence. 

The judge advocate submitted the case to the court without 
remark.* 

The court was then cleared for deliberation, and having ma- 
turely considered the evidence adduced, find the accused. Lieu- 
tenant X. T.j of the Regiment of Infantry, as follows : 

Of the ypecyfkation — " Guilty." 

Of the OHABGB— "Guilty." 

And the court do, therefore, sentence him. Lieutenant X. Y., 
of the Regiment of Lifantry, to he cashiered. 

G. D. R., 

H. E, M., Ideuterumtrcciond of Ordm^mce, 

Ca/ptmn lO^A Infa'nit/ry^ PredderU. 

Judge Advocate. 



* Should the Judge advocate intend to reply, he here notifies the court, and may 
ask for requisite time for preparation. 
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There being no further buBiness before them the court ad- 
journed »me die. 

G. D. E., 
H. E. M., Ideiaena/nt-oolanel of Ordncmoey 

Certain 10th InfomJbry^ Prmdent. 

Judge Advoccnte. 



No. 6. 

Fonn of General Oriker conflrminy or dliapproTliig the 
Pr<»ceedi]igs of a General €ourt-]XIartlal. 

War Dbpabtment, 
Asjutaitt-Gbnebal's OmoB, Washington, March 30^ 18&-. 
Gensbal Obdbbs, ) 
No. r . ■ 

I. At the general court-martial which convened at West 

Point, N. Y.j pursuant to " Special Orders," M"o. — , of , 

186-, from the War Department, and of which Lieutenant- 
Colonel G. D. E., Ordnance Department, is president, was 

arraigned and tried, Lieutenant X. Y., of the Eegiment 

of Lifantrj, on the following charge and specification : 

Ohabge. — Dru/nJcennees on duty. 

Specification. — Li this, that he. Lieutenant X. Y., of the 

Eegiment of Lifantry, was drunk whilst on duty at company 

drill. All this , on or about the 10th day of January, 

186-. 

To which charge and specification the accused pleaded as 
follows : 

To the specijication — " Not guilty." 

To the OHAEGB— " Not guilty." 

FINDINGS OF THE OOUBT. 

The court, after having maturely considered the evidence 

adduced, find the accused, Lieutenant X. Y., Eegiment of 

Lifantry, as follows : 
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Of the 9pedfio(xti(m — " Guilty." 
Of the OHABGB>— "GuUty." 

SENTENCOL 

And the court do, therefore, sentence him, Lieutenant X. Y., 

— Regiment of Infantry, ^^iohe oaahiered.^^ 

n. In conformity with the 65th of the rules and articles of 

war, the proceedings of the foregoing court-martial have been 

transmitted to the Secretary of War, and by him laid before 

the President, by whom they have been confirmed. 

m. Lieutenant X. Y., accordingly, ceases to be an officer 
of the army from this date. 

rV. The general court-martial of which lieutenant-Oolonel 
G. D. R is president, is dissolved. 

By order of the Secretary of War, 

L. T., 
AcdjtOcMi^Oeneral. 



No. 7. 

Form of Judge A&vacat&n Ceittllcate. 

I certify that Major A. B. C, 5th Infantry, has, from the 5th 
to the 10th February, 186-, both days inclusive, been in attend- 
ance as member of a general court-martial which convened at 
Fort Monroe, Va., February 5th, 186-, by virtue of " Special 
Orders," No. — , from the War Department, Adjutant-General's 

Office, Washington, , 186-. 

D. E. F., 
Zieutencmt and Jvdge Advocate. 
FoET MoHEOB, Va., February lO^A, 186-. 
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No. 8. 

FornM of Charges and Spedflcatloiu under dlflterent 

Arttelet of War- 
All charges are headed as follows : 

OHABGEB AND SPECIFICATIONS PBEFEREED AGAINST I 



Chabqe. — Violation of the seventh article of war. 
Specification, — ^In this : That he, Private D , of com- 
pany G Mounted Riflemen, did begin, or cause, a mutiny in 
company G Mounted Riflemen, and in the execution or fur- 
therance of which, he, the said D , did resist the lawful 

authority of his superior. Sergeant W , of company G 

Mounted Riflefmen, and did, with a revolving pistol, then and 

there shoot and kill the said Sergeant W , who, being in the 

execution of his office, was endeavoring to quell the disorderly 

conduct of the said D and other soldiers : This at the camp 

of said company at the , Texas, on or about the thirtieth 

day of June, in the year one thousand eight hundred and fifty- 
five. 

Cuksx^^.— ^Violation of the ninth article of war. 

SpedfifCation. — ^In this: That he, W. EL, an enlisted soldier 
in the service of the United States, acting corporal of company 
D 2d Infantry United States army, did offer violence against 
Brevet Lieutenant-Colonel C , captain 3d Regiment of In- 
fantry United States army, while in the ep^ecution of his office, 
by discharging at him, the said Brevet Lieutenant-Colonel 

C , a loaded musket, thereby causing his death. This on 

the i^ad from San Diego, California, to Camp Yuma, Cali- 
fornia, on or about the 6th day of June, 185-. 

Chaboe. — Disobedience of Orders. 

Specifi/cation. — ^In this : That he. First Lieutenant A. B., Ist 
Regiment of Infantry, United States army, having received or- 
ders from the Commanding General of the army, in New York, 
on the February, 185-, to proceed on the March, , 
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1 85-, to join his company, did disobey said orders ; and did, 
without leave and in disobedience of said orders, remain absent 
from his company, and from duty, till on or about the — July, 
185-. 

Chabge. — Desertion. 

Speoijloation. — ^In this : That he, J. C, an enlisted soldier 
in the service of the United States, private of company D, 2d 
Infantry, United States army, did desert the said service from 

, on or about the 31st day of May, 185-, and did 

remain absent from said service until delivered up as a prisoner 
at the , on or about the 16th day of June, 185- 

Chabge. — Misapplicaiian and embezzUment ofpiMic Tnoney 
i/ntruated to him. 

Specification. — ^In that he. Captain D. E. F at 

on , did then and there take, convert to his use, misapply 

and embezzle a large sum, that is to say, twenty thousand 
seven hundred and one dollars and two cents ($20,701.02), 
public money of the United States, intrusted to him for the 
service of the department. 

Charge. — Breach of arrest. 

Specification. — ^In this: that Major G. H , after being 

placed in arrest by General B., in Special Orders, dated Sep- 
tember l8t,.1861, did leave his confinement before he was set 
at liberty by his commanding officer or by a superior officer, 
by going beyond the limits assigned to him by orders, dated 
September 1st, 1861, and signed by General B., commanding, 

&c. This at or near , on or about the 3d September, 

1861. 

Charge. — Conduct vmJbecommg an officer and a gentleman. 

Specification. — ^In this: that he, A. B , did positively 

deny, to one or more commissioned officers, that he had played 
at cards with private C, or any other enlisted man of the com- 
mand, which denial was false. This at Camp , on or about 

the , 1862. 



Digitized by VjOOQIC 



FOBMS. 333 

Under the 99th article of war, " all crimes not capital, and 
all disorders and neglects, to the pr^vdice of good order and 
mUitary discipliney^^ must be taken cognizance of by courts- 
martial. Therefore any crime, disorder, or neglect, not speci- 
fied in some one of the other articles, must be charged under 
this general article, the 99th, thus : 

" Conduct to the prejudice of good order and military disci- 
pline." 

" Neglect of duty, to the prejudice of good order and military 
discipline." 

" Insubordinate conduct, to the prejudice of good order and 
military discipline." 

"Tyrannical conduct, to the prejudice of good order and mil- 
itary discipline." 

" Disorders and neglects, to the prejudice of good order and 
military discipline," &c., &c., &c. 

Chabgb. — Insitbordinate conduct^ to the prejudice of good 
order and military discipline. 

SpedficaUon Zd, — In that he, the said , having received 

from the War Department, in a letter dated January 16, 185-, 
instructions in regard to breaches of discipline, with orders to 
publish said instructions to the Department of Texas, he, the 

said , did, at San Antonio, Texas, on the 8th of February, 

185-, in contempt of the obedience and submission due to the 
said decision of the President, accompany the publication to 
the troops under his command, with a commentary on the in- 
structions designed to contradict and refute them, and denounc- 
ing them as a "poison," and, appealing from the order of the 
President, to the troops under his command. 
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EXTRACTS FROM THE CONSTITUTION OF THE 
UNITED STATES, AND ITS AMENDMENTS. 

Abticle L Section 8. The Congress shall have power 

11. To declare war, grant letters of marque and reprisaL.and 
make rules concerning captures on land and water ; 

12. To raise and support armies, but no appropriation of 
money to that use shall be for a longer term than two years ; 

14. To make rules for the government and regulation of the 
land and naval forces ; 

15. To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections and repel invasions ; 

16. To provide for organizing, arming, and disciplining, the 
militia, and for governing such part of them as may be em- 
ployed in the service of the United States, * * * ; 

17. To exercise exclusive legislation in all cases whatsoever, 
* * * over all places purchased by the consent of the legisla- 
ture of the state in which the same shall be, for the erection of 
forts, magazines, arsenals, dock-vards, and other needful build- 
ings; * * *. 

Section 9. 

2. The privilege of the writ of habeas corpus shall not be 
suspended, unless when in cases of rebellion or invasion the 
public safety may require it. 

Abticle H. Section 2. 

1. The President shall be the Commander in Chief of the 
army and navy of the United States, and of the militia of the 
several states, when called into the actual service of the United 
States ; * * *, and he shall have power to grant reprieves and 
pardons for offences against the United States, except in cases 
of impeachment. 

Section 3. 

1. Treason against the United States, shall consist only of 
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levying war agauist them, or in adhering to their enemies, giv- 
ing them aid and comfort. No person shall be convicted of 
Treason, unless on the testimony of two witnesses to the same 
overt act, or on confession in open court. 



AMENDMENTS. 

Aetiole n. A well regulated miKtia, being necessary to the 
security of a free State, the right of the people to keep and bear 
arms, shall not be infringed. 

Abt. in. No soldier shall, in time of peace, be quartered 
iQ any house, without the consent of the owner, nor in time of 
war, but in a manner to be prescribed by law. 

Abt. V. No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service in time of 
war or public danger ; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb ; nor 
shall he be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law ; * * * . 

Abt. VI. In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial 
jury of the state and district wherein the crime shall have been 
couamitted, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause of 
the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have assistance of counsel for his defence. 

Abt. VJJLI. Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments 
inflicted. 



Digitized by Google * 



886 APPENDIX. 



AETICLES OF WAR 

AK ACT FOB ESTABLISHING BX7LE8 ANP ABTIOLES FOB THE GOTEBN- 
HEirr OF THE ABMTEB OF THE UNITED STATES.''^ 

Section 1. Be it enacted^ hy the Senate and House of Hep- 
reaentativea of the United States of America^ in Congress assemr 
Ued^ That, from and after the passing of this act, the following 
shall be the rules and articles by which the armies of the 
United States shall be governed : 

Abtiolb 1. Every officer now in the army of the United 
States shall, in six months &om the passing of this act, and 
every officer who shall hereafter be appointed shall, before he 
enters on the duties of his office, subscribe these rules and reg- 
ulations. 

Abt. 2. It is earnestly recommended to all officers and sol- 
diers diligently to attend divine service ; and all officers who 
shall behave indecently or irreverently at any place of divine 
worship shall, if commissioned officers, be brought before a 
general court-martial, there to be publicly and severely repri- 
manded by the president ; if non-commissioned officers or sol- 
diers, every person so offending shall, for his first offence, forfeit 
one-sixth of a dollar, to be deducted out of his next pay ; for 
the second offence, he shall not only forfeit a like sum, but be 
confined- twenty-four hours ; and for every like offence, shall 
suffer and pay in like manner ; which money, so forfeited, shall 
be applied, by the captain or senior officer of the troop or com- 
pany, to the use of the sick soldiers of the company or troop to 
which the offender belongs. 

Abt. 3. Any non-commissioned officer or soldier who shall 
use any profane oath or execration, shall incur the penalties 
expressed in the foregoing article ; and a commissioned officer 

* These rules and articles, with the exceptions indicated bj the notes, annexed 
to articles 20, 66, 66, 87, and section 2, remain unaltered, and in force at present 
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shall forfeit and pay, for each and every such offeiRjef ^D^e d^-.^ 
lar, to be applied as in the preceding article. -^^ 

Abt. 4. Every chaplain commissioned in the army dr^ftwoiies" 
of the United States, who shall absent himself from the duties 
assigned him (excepting in cases of sickness or leave of absence), 
shall, on conviction thereof before a court-martial, be fined not 
exceeding one month's pay, besides the loss of his pay during 
his absence ; or be discharged, as the said court-martial shall 
judge proper. 

Abt. 5. Any officer or soldier who shall use contemptuous 
or disrespectful words against the President of the United 
States, against the Vice-President thereof, against the Congress 
of the United States, or against the Chief Magistrate or Legis- 
lature of any of the United States, in which he may be quar- 
tered, if a commissioned officer, shall be cashiered, or otherwise 
punished, as a court-martial shall direct; if a non-commissioned 
officer or soldier, he shall suffer such punishment as shall be 
inflicted on him by the sentence of a court-martial. 

Art. 6. Any officer or soldier who shall behave himself with 
contempt or disrespect toward his commanding officer, shall be 
punished, according to the nature of his offence, by the judg- 
ment of a court-martial. 

Ajbt. 7. Any officer or soldier who shall begin, excite, cause, 
or join in, any mutiny or sedition, in any troop or company in 
the service of the United States, or in any party, post, detach- 
ment, or guard, shall suffer death, or such other punishment as 
by a court-martial shall be inflicted. 

' Abt. 8. Any officer, non-commissioned officer, or soldier, 
who, being present at any mutiny or sedition, does not use his 
utmost endeavor to suppress the same, or, coming to the knowl- 
edge of any intended mutiny, does not, without delay, give 
information thereof to his commanding officer, shall be pun- 
ished by the sentence of a court-martial with death, or other- 
wise, according to the nature of his offence. 

Abt. 9. Any officer or soldier who shall strike his superior 
officer, or draw or lift up any weapon, or offer any violence 
22 
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against him, being in the execution of his office, on any pre- 
tence whatsoever, or shall disobey any lawful command of his 
superior officer, shall suffer death, or such other punishment as 
shall, according to the nature of his offence, be inflicted upon 
him by the sentence of a court-martial. 

Aet. 10. Every non-commissioned officer or soldier, who 
shall enlist himself in the service of the United States, shall, at 
the time of his so enlisting, or within six days afterward, have 
the articles for the government of the armies of the United 
States read to him, and shall, by the officer who enlisted him, 
or by the commanding officer of the troop or company into 
which he was enlisted, be taken before the next justice of the 
peace, or chief magistrate of any city or town corporate, not 
being an officer of the army, or where recourse cannot be had 
to the civil magistrate, before the judge advocate, and in his 
presence shall take the following oath or affirmation : " T, A. 
B., do solemnly swear or affirm (as the case may be), that I 
will bear true allegiance to the United States of America, and 
that I will serve them honestly and faithfully against all their 
enemies or opposers whatsoever; and observe and obey the 
orders of the President of the United States, and the orders of 
the officers appointed over me, according to the rules and arti- 
cles for the government of the armies of the United States." 
Which justice, magistrate, or judge advocate is to give to the 
officer a certificate, signifying that the man enlisted did take 
the said oath or affirmation. 

Art. 11. After a non-commissioned officer or soldier shall 
have been duly enlisted and sworn, he shall not be dismissed 
the service without a discharge in writing ; and no discharge 
granted to him shall be sufficient which is not signed by a field 
officer of the regiment to which he belongs, or commanding 
officer, where no field officer of the regiment is present ; and 
no discharge shall be given to a non-commissioned officer or 
soldier before his terni of service has expired, but by order of 
the President, the Secretary of War, the commanding officer of 
a department, or the sentence of a general court-martial ; nor 
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shall a commissioned oflScer be discharged the service but by 
order of the President of the United States, or by sentence of a 
general court-martial. 

Art. 12. Every colonel, or other oflScer commanding a regi- 
ment, troop, or company, and actually quartered with it, may 
give furloughs to non-commissioned oflScers or soldiers, in such 
numbers, and for so long a time, as he shall judge to be most 
consistent with the good of the service ; and a captain, or 
other inferior officer, commanding a troop or company, or in 
"any garrison, fort, or barrack of the United States (his field offi- 
cer being absent), may give furloughs to non-commissioned 
officers or soldiers, for a time not exceeding twenty days in six 
months, but not to more than two persons to be absent at the 
same time, excepting some extraordinary occasion should re- 
quire it. 

AfiT. 13. At every muster, the commanding officer of each 
regiment, troop, or company, there present, shall give to the 
commissary of musters, or other officer who musters the said 
regiment, troop, or company, certificates signed by himself, 
signifying how long such officers, as shall not appear at the 
said muster, have been absent, and the reason of their absence. 
In like manner, the commanding officer of every troop or com- 
pany shall give certificates, signifying the reasons of the ab- 
sence of the non-commissioned officers and private soldiers; 
which reasons and time of absence shall be inserted in the mus- 
ter-rolls, opposite the names of the respective absent officers 
and soldiers. The certificates shall, together with the muster- 
rolls, be remitted by the commissary of musters, or other offi- 
cer mustering, to the Department of War, as speedily as the 
distance of the place will admit. 

Abt. 14. Every officer who shall be convicted before a gen- 
eral court-martial of having signed a false certificate relating 
to the absence of either officer or private soldier, or relative to 
his or their pay, shall be cashiered. 

Abt. 15. Every officer who shall knowingly make a false 
muster of man or horse, and every officer or commissary of 
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musters who shall willingly sign, direct, or allow the signing 
of muster-rolls, wherein such false muster is contained, shall, 
upon proof made thereof, by two witnesses, before a general 
court-martial, be cashiered, and shall be thereby utterly disa- 
bled to have or hold any office or employment in the service of 
the United States. 

Abt. 16. Any commissary of musters, or other officer, who 
shall be convicted of having taken money, or other thing, by 
way of gratification, on mustering any regiment, troop, or com- 
])any, or on signing muster-rolls, shall be displaced from his 
office, and shall be thiereby utterly disabled to have or hold 
any office or employment in the service of the United States. 

Abt. 17. Any officer who shall presume to muster a person 
as a soldier who is not a soldier, shall be deemed guilty of hav- 
ing made a false muster, and shall suffer accordingly. 

Abt. 18. Every officer who shall knowingly make a false 
return to the Department of War, or to any of his superior 
officers, authorized to call for such returns, of the state of the 
regiment, troop, or company, or garrison, under his command ; 
or of the arms, ammunition, clothing, or other stores thereunto 
belonging, shall, on conviction thereof before a court-martial, 
be cashiered. 

Abt. 19. The commanding officer of every regiment, troop, 
or independent company, or garrison, of the United States, 
shall, in the beginning of every month, remit, through the 
proper channels, to the Department of "War, an exact return of 
the regiment, troop, independent company, or garrison, imder 
his command, specifying the names of the officers then absent 
from their posts, with the reasons for and the time of their ab- 
sence. And any officer who shall be convicted of having, 
through neglect or design, omitted sending such returns, shall 
be punished, according to the nature of his crime, by the judg- 
ment of a general court-martial. 

Abt. 20. All officers and soldiers who have received pay, or 
have been duly enlisted in the service of the United States, 
and shall be convicted of having deserted the same, shall suffer 
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death, or such other punishment ««, by sentence of a court- 
martial, shall be inflicted.''^ 

Abt. 21. Any non-commissioned oflScer or soldier who shall, 
without leave from his commanding officer, absent himself from 
his troop, company, or detachment, shall, upon being convicted 
thereof, be punished according to the nature of his offence, at 
the discretion of a court-martial. 

Abt. 22. No non-commissioned officer or soldier shall enlist 
himself in any other regiment, troop, or company, without a 
regular discharge from the regiment, troop, or company in 
which he last served, on the penalty of being reputed a desert- 
er, and suffering accordingly. And in case any officer shall 
knowingly receive and entertain such non-commissioned officer 
or soldier, or shall not, after his being discovered to be a de- 
serter, immediately confine him, and give notice thereof to the 
corps in which he last served, the said officer shall, by a court- 
martial, be cashiered. 

Aet. 23. Any officer or soldier who shall be convicted of 
having advised or persuaded any other officer or soldier to de- 
sert the service of the United States, shall suffer death, or such 
other punishment as shall be inflicted upon him by the sen- 
tence of a court-martial. 

Abt. 24. No officer or soldier shall use any reproachful or 
provoking speeches or gestures to another, upon pain, if an 
officer, of being put in arrest ; if a soldier, confined, and of 
asking pardon of the party offended, in the presence of his com- 
manding officer. 

Abt. 25. No officer or soldier shall send a challenge to an- 
other officer or soldier, to fight a duel, or accept a challenge if 
sent, upon pain, if a commissioned officer, of being cashiered ; 
if a non-commissioned officer or soldier, of suffering corporeal 
punishment, at the discretion of a court-martial. 

Abt. 26. K any commissioned or non-commissioned officer 
commanding a guard shall knowingly or willingly suffer any 
person whatsoever to go forth to fight a duel, he shall be pun- 

* Modified by act of 29th May, 1830, and see act of August 5th, 1861, sec. 2. 
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ished as a challenger ; and all seconds, promoters, and carriers 
of challenges, in order to duels, shall be deemed principals, and 
be punished accordingly. And it shall be the duty of every 
officer commanding an army, regiment, company, post, or de- 
tachment, who is knowing to a challenge being given or ac- 
cepted by any officer, non-commissioned officer, or soldier, un- 
der his command, or has reason to believe the same to be the 
case, immediately to arrest and bring to trial such offenders. 

Art. 27. All officers, of what condition soever, have power 
to part and quell all quarrels, frays, and disorders, though the 
persons concerned should belong to another regiment, troop, or 
company ; and either to order officers into arrest, or non-com- 
missioned officers or soldiers into confinement, until their proper 
superior officers shall be acquainted therewith ; and whosoever 
shall refuse to obey such officer (though of an inferior rank), or 
shall draw his sword upon him, shall be punished at the discre- 
tion of a general court-martial. 

Art. 28. Any officer or soldier who shall upbraid another 
for refusing a challenge, shall himself be punished as a chal- 
lenger; and all officers and soldiers are hereby discharged 
from any disgrace or opinion of disadvantage which might 
arise from their having refused to accept of challenges, as they 
will only have acted in obedience to the laws, and done their 
duty as good soldiers who subject themselves to discipline. 

Art. 29. No sutler shall be permitted to sell any kind of 
liquors or victuals, or to keep their houses or shops open for the 
entertainment of soldiers, after nine at night, or before the beat- 
ing of the reveille, or upon Sundays, during divine service or 
sermon, on the penalty of being dismissed from all future sut- 
ling. 

Art. 30. All officers coitimanding in the field, forts, barracks, 
or garrisons of the United States, are hereby required to see 
that the persons permitted to suttle shall supply the soldiers 
with good and wholesome provisions, or other articles, at a 
reasonable price, as they shall be answerable for their neglect. 

Art. 31. No officer commanding in any of the garrisons, 
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forts, or barracks of the United States, shall exact exorbitant 
prices for houses or stalls, let out to sutlers, or connive at the 
like exactions in others ; nor by nis own authority, and for his 
private advantage, lay any duty or imposition upon, or be in- 
terested in, the sale of any victuals, liquors, or other necessaries 
of life brought into the garrison, fort, or barracks, for the use 
of the soldiers, on the penalty .of being discharged from the 
service. 

X Aet. 32. Every oflScer commanding in quarters, garrisons, 
or on the march, shall keep good ordei*, and, to the utmost of his 
power, redress all abuses or disorders which may be committed 
by any officer or soldier under his command ; if, upon complaint 
made to him of officers or soldiers beating or otherwise ill-treat- 
ing any person, or disturbing fairs or markets, or of commit- 
ting any kind of riots, to the disquieting of the citizens of the 
United States, he, the said commander, who shall refuse or 
omit to see justice done to the offender or offenders, and repa- 
ration made to the party or parties injured, as far as part of the 
offender's pay shall enable him or them, shall, upon proof 
thereof, be cashiered, or otherwise punished, as a general court- 
martial shall direct. 

Art. 33. "When any commissioned officer or soldier shall be 
accused of a capital crime, or of having used violence, or com- 
mitted any offence against the person or property of any citizen 
of any of the United States, such as is punishable by the known 
laws of the land, the commanding officer and officers of every 
regiment, troop, or company, to which the person or persons so 
accused shall belong, are hereby required, upon application 
duly made by, or in behalf of the party or parties injured, to 
use their utmost endeavors to deliver over such accused person 
or persons to the civil magistrate, and likewise to be aiding and 
assisting to the officers of justice in apprehending and securing 
the person or persons so accused, in order to bring him or them 
to trial. K any commanding officer or officers shall wilfully 
neglect, or shall refuse, upon the application aforesaid, to de- 
liver over such accused person or persons to the civil magis- 
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trates, or to be aiding and aseisting to the officers of justice in 
apprehending such person or persons, the officer or officers so 
offending shall be cashiered. 

Abt. 34. If any officer shall think himself wronged by his 
colonel, or the commanding officer of the regiment, and shall, 
upon due application being made to him, be refused redress, he 
may complain to the general commanding in the state or terri- 
tory where such regiment shall be stationed, in order to obtain 
justice ; who is hereby required to examine into said complaint, 
and take proper measures for redressing the wrong complained 
of, and transmit, as soon as possible, to the Department of "War, 
a true state of such complaint, with the proceedings had thereon. 

Art. 35. If any inferior officer or soldier shall think himself 
wronged by his captain, or other officer, he is to complain 
thereof to the commanding officer of the regiment, who is 
hereby required to summon a regimental court-martial, for the 
doing justice to the complainant; from which regimental court- 
martial either party may, if he thinks himself still aggrieved, 
appeal to a general court-martial. But if, upon a second hear- 
ing, the appeal shall appear vexatious and groundless, the per- 
son so appealing shall be punished at the discretion of the said 
court-martial. 

Art. 36. Any commissioned officer, store-keeper, or commis- 
sary, who shall be convicted at a general court-martial of hav- 
ing sold, without a proper order for that purpose, embezzled, 
misapplied, or wilfully, or through neglect, suffered any of the 
provisions, forage, arms, clothing, ammunition, or other mili- 
tary stores belonging to the United States, to be spoiled or 
damaged, shall, at his own expense, make good the loss or 
damage, and shall, moreover, forfeit all his pay, and be dis- 
missed from the service. 

Aet. 37. Any non-commissioned officer or soldier who shall 
be convicted at a regimental court-martial of having sold, or 
designedly, or through neglect, wasted the ammunition deliv- 
ered out to him, to be employed in the service of the United 
States, shall be punished at the discretion of such court 
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Aet. 38. Every non-commissioned oflScer or soldier who 
shall be convicted before a court-martial of having sold, lost, 
or spoiled, through neglect, his horse, arms, clothes, or accou- 
trements, shall undergo such weekly stoppages (not exceeding 
the half of his pay), as such court-martial shall judge sufficient, 
for repairing the loss or damage ; and shall suffer confinement, 
or such other corporeal punishment as his crime shall deserve. 

Akt. 39. Every officer who shall be convicted before a court- 
martial of having embezzled or misapplied any iiioney with 
which he may have been intrusted, for the payment of the men 
imder his command, or for enlisting men into the service, or 
for other purposes, if a commissioned officer, shall be cashiered, 
and compelled to refund the money; if a non-commissioned 
officer, shall be reduced to the ranks, be put under stoppages 
until the money be made good, and suffer such cqrporeal pun- 
ishment as such court-martial shall ^irect. 

Art. 40. Every captain of a troop or company is charged 
with the arms, accoutrements, ammunition, clothing, or other 
warlike stores belonging to the troop or company under his 
command, which he is to be accountable for to his colonel in 
case of their being lost, spoiled, or damaged, not by unavoid- 
able accidents, or on actual service. 

Art. 41. All non-commissioned officers and soldiers who 
shall be found one mile from the camp without leave, in writ- 
ing, from their commanding officer, shall suffer such punish- 
ment as shall be infficted upon them by the sentence of a court- 
martial. 

Art. 42. No officer or soldier shall lie out of his quarters, 
garrison, or camp without leave from his superior officer, upon 
penalty of being punished according to the nature of his offence, 
by the sentence of a court-martial. 

Art. 43. Every non-commissioned officer and soldier shall 
retire to his quarters or tent at the beating of the retreat ; in 
default of which he shall be punished according to the nature 
of his offence. 

Art. 44. No officer, non-commissioned officer, or soldier 
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shall fail in repairing, at the time fi^ed, to the place of parade, 
of exercise, or other rendezvous appointed by his commanding 
officer, if not prevented by sickness or some other evident ne- 
cessity, or shall go from the said place of rendezvous without 
leave from his commanding officer, before Ee shall be regularly 
dismissed or relieved, on the penalty of being punished, accord- 
ing to the nature of his oflFence, by the sentence of a court-mar- 
tial. 

Aet. 45. Any commissioned officer who shall be found 
drunk on his guard, party, or otlier duty, shall be cashiered. 
Any non-commissioned officer or soldier so oflfending shall suffer 
such corporeal punishment as shall be inflicted by the stotence 
of a court-martial. 

Art. 46. Any sentinel who shall be found sleeping upon his 
post, or shall leave it before he shall be regularly relieved, shall 
suffer death, or such other punishment as shall be inflicted by 
the sentence of a court-martial. 

Abt. 47. No soldier belonging to any regiment, troop, or 
company shall hire another to do his duty for him, or be ex- 
cused from duty but in cases of sickness, disability, or leave of 
absence ; j(nd every such soldier found guilty of hiring his 
duty, as also the party so hired to do another's duty, shall be 
punished at the discretion of a regimental court-martial. 

Abt. 48. And every non-commissioned officer conniving at 
such hiring of duty aforesaid, shall be reduced ; and every 
commissioned officer knowing and allowing such ill practices 
in the service, shall be punished by the judgment of a general 
court-martial. 

Art. 49. Any officer belonging to the service of the United 
States, who, by discharging of fire-arms, drawing of swords, 
beating of drums, or by any other means whatsoever, shall 
occasion false alarms in camp, garrison, or quarters, shall suffer 
death, or such other punishment as shall be ordered by the 
sentence of a general court-martial. 

Art. 50. Any officer or soldier who shall, without urgent 
necessity, or without the leave of his superior officer, quit his 
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guard, platoon, or division, shall be punished, according to the 
nature of his offence, by the sentence of a court-martial. 

Akt. 51. No officer or soldier shall do violence to any person 
who brings provisions or other necessaries to the camp, garri- 
son, or quarters of the forces of the United 'States, employed in . 
any parts out of the said States, upon pain of death, or such 
other punishment as a court-martial shall direct. 

Abt. 62. Any officer or soldier who shall misbehave himself 
before the enemy, run away, or shamefully abandon any fort, 
post, or guard which he or they may be commanded to defend, 
or speak words inducing others to do the like, or shall cast 
away his arms and ammunition, or who shall quit his post or 
colors to plunder and pillage, every such offender, being duly 
convicted thereof, shall suffer death, or such other punishment 
as shall be ordered by the sentence of a general court-martial. 

Abt. 53. Any person belonging to the armies of the United 
States who shall make known the watchword to any person 
who is not entitled to receive it according to the rules and dis- 
cipline of war, or shall presume to give a parole or watchword 
different from what he received, shall suffer death, or such other 
punishment as shall be ordered by the sentence of a general 
court-martial. 

Abt. 54. All officers and soldiers are to behave themselves 
orderly in quarters and on their march; and whoever shall 
commit any waste or spoil, either in walks of trees, parks, war- 
rens, fish-ponds, houses, or gardens, corn-fields, enclosures of 
meadows, or shall maliciously destroy any property whatsoever 
belonging to the inhabitants of the United States, unless by 
order of the then commander-in-chief of the armies of the said 
States shall (besides such penalties as they are liable to by law), 
be punished according to the nature and degree of the offence, 
by the judgment of a regimental or general court-martial. 

Abt. 55. Whosoever, belonging to the armies of the United 
States in foreign parts, shall force a safeguard, shall suffer 
death.* 

* Modified hy act of February 13th, 1862, sec. 6. 
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Abt. 66. Whosoever shall relieve the enemy with money, vic- 
tuals, or ammunition, or shall knowingly harbor or protect an 
enemy, shall suffer death, or such other punishment as shall be 
ordered by the sentence of a court-martial. 

Art. 57. Whosoever shall be convicted of holding corre- 
spondence with, or giving intelligence to, the enemy, either 
directly or indirectly, shall suffer death, or such other punish- 
ment as shall be ordered by the sentence of a court-martial. 

Abt. 68. All public stores taken in the enemy's camp, towns, 
forts, or magazines, whether of artillery, ammunition, clothing, 
forage, or provisions, shall be secured for the service of the 
United States ; for the neglect of which the commanding offi- 
cer is to be answerable. 

Art. 69. If any commander of any garrison, fortress, or post 
shall be compelled, by the officers and soldiers under his com- 
mand, to give up to the enemy, or to abandon it, the commis- 
sioned officers, non-commissioned officers, or soldiers who shall 
be convicted of having so offended, shall suffer death, or such 
other punishment as shall be inflicted upon them by the sen- 
tence of a court-martial. 

Art.' 60. All sutlers and retainers to the camp, and all per- 
sons whatsoever, serving with the armies of the United States 
in the field, though not enlisted soldiers, are to be subject to 
orders, according to the rules and discipline of war. 

Art. 61. Officers having brevets or commissions of a prior 
date to those of the regiment in which they serve, may take 
place in courts-martial and on detachments, when composed of 
different corps, according to the ranks given them in their 
brevets or dates of their former commissions ; but in the regi- 
ment, troop, or company to which such officers belong, they 
shall do duty and take rank both in courts-martial and on de- 
tachments which shall be composed of their own corps, accord- 
ing to the commissions by which they are mustered in the said 
corps. 

Art. 62. If, upon marches, guards, or in quarters, different 
corps of the army shall happen to join, or do duty together, 
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the oflScer highest in rank of the line of the army, marine corps, 
or militia, by commission, there on duty or in quarters, shall 
command the whole, and give orders for what is needful to the 
service, unless otherwise specially directed by the President of 
the United States, according to the nature of the case. 

Abt. 63. The functions of the engineers being generally con- 
fined to the most elevated branch of military science, they are 
not to assume, nor are they subject to be ordered on any duty 
beyond the line of their immediate profession, except by the 
special order of the President of the United States ; but they 
are to receive every mark of respect to which their rank in the 
army may entitle them respectively, and are liable to be trans- 
ferred, at the discretion of the President, from one corps to an- 
other, regard being paid to rank. 

Abt. 64. General courts-martial may consist of any number 
of commissioned officers, from five to thirteen, inclusively ; but 
they shall not consist of less than thirteen where that number 
can be convened without manifest injury to the service. 

Abt. 65.* Any general officer commanding an army, or col- 
onel commanding a separate department, may appoint general 
courts-martial whenever necessary. But no sentence of a court- 
martial shall be carried into execution until after the whole 
proceedings shall have been laid before the officer ordering the 
same, or the officer commanding the troops for the time being ; 
neither shall any sentence of a general court-martial, in time 
of peace, extending to the loss of life, or the dismission of 
a commissioned officer, or which shall, either in time of peace 
or war, respect a general officer, be carried into execution, until 
after the whole proceedings shall have been transmitted to the 
Secretary of War, to be laid before the President of the United 
States for his confirmation or disapproval, and orders in the 
case. All other sentences may be confirmed and executed by 
the officer ordering the court to assemble, or the commanding 
officer for the time being, as the case may be. 

Abt. 66. Every officer commanding a regiment or corps may 
• Modified hj act of 29th Ua,j, 1830, and December 24th, 1861. 
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appoint, for his own regiment or corps, courts-martial, to con- 
sist of three commissioned officers, for the trial and punishment 
of offences not capital, and decide upon their sentences. For 
the same purpose, all officers commanding any of the garrisons, 
forts, barracks, or other places where the troops consist of dif- 
ferent corps, may assemble courts-martial, to consist of three 
commissioned officers, and decide upon their sentences. 

Art. 67. No garrison or regimental court-martial shall have 
the power to try capital cases or commissioned officers ; neither 
shall they inflict a fine exceeding one month's pay, nor imprison 
nor put to hard labor, any non-commissioned officer or soldier 
for a longer time than one month. 

Art. 68. Whenever it may be found convenient and neces- 
sary to the public service, the officers of the marines shall be 
associated with the officers of the land forces, for the purpose 
of holding courts-martial, and trying offenders belonging to 
either ; and, in such cases, the orders of the senior officer of 
either corps who may be present and duly authorized shall be 
received and obeyed. 

Art. 69. The judge advocate, or some person deputed by him, 
or by the general, or officer commanding the army, detachment, 
or garrison, shall prosecute in the name of the United States, 
but shall so far consider himself as counsel for the prisoner, 
after the said prisoner shall have made his plea, as to object to 
any leading question to any of the witnesses, or any question 
to tlie prisoner, the answer to which might tend to criminate 
himself; and administer to each member of the court, before 
they proceed upon any trial, the following oath, which shall 
also be taken by all members of the regimental and garrison 
courts-martial : 

" You, A. B., do swear that you will well and truly try and 
determine, according to evidence, the matter now before you, 
between the United States of America and the prisoner to be 
tried, and that you will duly administer justice, according to 
the provisions of * An Act establishing Eules and Articles for 
the government of the armies of the United States,' without 
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partiality, favor, or affection ; and if any doubt should arise, 
not explained by said articles, according to your conscience, 
the best of your understanding, and the custom of war in like 
cases ; and you do further swear, that you will not divulge the 
sentence of the court until it shall be published by the proper 
authority; neither will you disclose or discover the vote or 
opinion of any particular member of the court-martial, unless 
required to give evidence thereof, as a witness, by a court of 
justice, in a due course of law. So help you God." 

And as soon as the said oath shall have been administered to 
the respective members, the president of the court shall admin- 
ister to the judge-advocate, or person officiating as such, an 
oath in the following words : 

" You, A. B., do swear, that you will not disclose or discover 
the vote or opinion of any particular member of the court-mar- 
tial, unless required to give evidence thereof, as a witness, by a 
court of justice, in due course of law ; nor divulge the sentence 
of the court to any but the proper authority, until it shall be 
duly disclosed by the same. So help you God." 

Art. YO. When a prisoner, arraigned before a general court- 
martial, shall, from obstinacy and deliberate design, stand 
mute, or answer foreign to the purpose, the court may proceed 
to trial and judgment as if the prisoner had regularly pleaded 
not guilty. 

Abt. 71. When a member shall be challenged by a prisoner, 
he must state his cause of challenge, of which the court shall, 
after due deliberation, determine the relevancy or validity, and 
decide accordingly ; and no challenge to more than one mem- 
ber at a time shall be received by the court. 

Art. 72. All the members of a court-martial are to behave 
with decency and calmness ; and in giving their votes are to 
begin with the youngest in commission. 

Art. 73. All persons who give evidence before a court-mar- 
tial are to be examined on oath or affirmation, in the following 
form : 

" You swear, or affirm (as the case may be), the evidence 
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you shall give in the cause now in hearing shall be the truth^ 
the whole truth, and nothing but the truth. So help you 
God." 

Abt. 74. On the trials of cases not capital, before courts- 
martial, the deposition of witnesses, not in the line or staff of 
the army, may be taken before some justice of the peace, and 
read in evidence; provided the prosecutor and person ac- 
cused are present at the taking the same, or are duly notified 
tliereof. 

Art. 75. No oflScer shall be tried but by a general court- 
martial, nor by officers of an inferior rank, if it can be avoided. 
Nor shall any proceedings of trials be carried on, excepting 
between the hours of eight in the morning and three in the 
afternoon, excepting in cases which, in the opinion of the 
officer appointing the court-martial, require immediate ex- 
ample. 

Abt. 76. No person whatsoever shall use any menacing 
words, signs, or gestures, in presence of a court-martial, or 
shall cause any disorder or riot, or disturb their proceedings, 
on the penalty of being punished at the discretion of the said 
court-martial. 

Abt. 77. Whenever any officer shall be charged with a 
crime, he shall be arrested and confined in his barracks, quar- 
ters, or tent, and deprived of his sword by the commanding offi- 
cer. And any officer who shall leave his confinement before 
he shall be set at liberty by his commanding officer, or by a 
superior officer, shall bo cashiered. 

Aet. 78. Non-commissioned officers and soldiers, charged 
with crimes, shall be confined until tried by a court-martial, or 
released by proper authority. 

Abt. 79. No officer or soldier who rfiall be put in arrest shall 
continue in confinement more than eight days, or until such 
time as a court-martial can be assembled. 

Abt. 80. No officer conmianding a guard, or provost-mar- 
shal, shall refuse to receive or keep any prisoner committed to 
his charge by an officer belonging to the forces of the United 
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States ; provided the officer committiDg shall, at the same time, 
deliver an account in Mrriting, signed by himself, of the crime 
\nth wliich the said prisoner is changed. 

Art. 81. No officer commanding a guard, or provost-mar- 
shal, shall presume to release any person committed to his 
charge without proper authority for so doing, nor shall he suf- 
fer any person to escape, on the penalty of being punished for 
it by the sentence of a court-martial. 

Art. 82. Every officer or provost-marshal, to whose charge 
prisoners shall be committed, shall, within twenty-four hours 
after such commitment, or as soon as he shall be relieved from 
his guard, make report in writing, to the commanding officer, 
of their names, their crimes, and the names of the officers who 
committed them, on the penalty of being punished for disobe- 
dience or neglect, at the discretion of a court-martial. 

Art. 83. Any commissioned officer convicted before a gen- 
eral court-martial of conduct unbecoming an officer and a gen- 
tleman, shall be dismissed the service. 

Art. 84. In cases where a court-martial may think it proper 
to sentence a commissioned officer to be suspended from com- 
mand, they shall have power also to suspend his pay and emol- 
uments for the same time, according to the nature and heinous- 
nesp of the offence. 

Abt. 85. In all cases where a commissioned officer is cash- 
iered for cowardice or fraud, it shall be added in the sentence, 
that the crime, name, and place of abode, and punishment of 
the delinquent, be published in the newspapers in and about 
the camp, and of the particular state from which the offender 
came, or where he usually resides; after which it shall be 
deemed scandalous for an officer to associate with him. 

Art. 86. The commanding officer of any post or detachment, 
in which there shall not be a number of officers adequate to 
form a general court-martial, shall, in cases which require the 
cognizance of such a court, report to the commanding officer of 
the department, who shall order a court to be assembled at the 
nearest post or department, and the party accused, with neces- 
23 
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sary witnesses, to be transported to the place where the said 
court shall be assembled. 

Abt. 87.* No person sh&U be sentenced to suflfer death but 
by the concurrence of two-thirds of the members of a general 
court-martial, nor except in the cases herein expressly men- 
tioned ; nor shall more than fifty lashes he inflicted on any 
offender^ at the discretion of a court-^nartial ; and no oflfifcer, 
non-commissioned officer, soldier, or follower of the army, shall 
be tried a second time for the same offence. 

Abt. 88. No person shall be liable to be tried and punishod 
by a general court-martial for any offence which shall appear 
to have been committed more than two years before the issuing 
of the order for such trial, unless the person, by reason of hav- 
ing absented himself, or some other manifest impediment, shall 
not have been amenable to justice within that period. 

Art. 89. Every officer authorized to order a general court- 
martial shall have power to pardon or mitigate any punishment 
ordered by such court, except the sentence of death, or of cash- 
iering an officer ; which, in the cases where he has authority 
(by article 65), to carry them into execution, he may suspend, 
until the pleasure of the President of the United States can be 
known ; which suspension, together with copies of the proceed- 
ings of the court-martial, the said officer shall immediately 
transmit to the President for his determination. And the 
colonel or commanding officer of the regiment or garrison 
where any regimental or garrison court-martial shall be held, 
may pardon or mitigate any punishment ordered by such court 
to be inflicted^ 

Art. 90. Every judge advocate, or person officiating as such, 
at any general court-martial, shall transmit, with as much ex- 
pedition as the opportunity of time and distance of place can 
admit, the original proceedings and sentence of such courtp 

* So much of these rules and articles as authorizes the infliction of oorporeal 
punishment by stripes or lashes^ was specially repealed by act of 16th May, 1812. 
By act of 2d March, 1 833, the repealing act was repealed, so far as it applied to the 
crime of desertion, which, of course, revived the punishment by lashes for that 
offence. Repealed by act of August 5th, 1861, sec. 3. 
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martial to the Becretary of war; which said original proceed- 
ings and sentence shall be carefully kept and preserved in the 
office of said secretary, to the end that the persons entitled 
thereto may be enabled, upon application to the said office, to . 
obtain copies thereof. 

The party tried by any general court-martial shall, upon de- 
mand thereof, made by himself, or by any person or persons in 
his behalf, be entitled to a copy of the sentence and m-oceed- 
ings of such court-mai-tial. 

Art. 91. In cases where the general, or commanding officer 
may order a court of inquiry to examine into the nature of any 
transaction, accusation, or imputation against any officer, or 
soldier, the said court shall consist of one or more officers, not 
exceeding three, and a judge advocate, or other suitable person, 
as a recorder, to reduce the proceedings and evidence to writ- 
ing ; all of whom shall be sworn to the faithful performance of 
their duty. This court shall have the same power to summon 
witnesses as a court-martial, and to examine them on oath. 
But they shall not give their opinion on the merits of the case, 
excepting they shall be thereto specially required. The parties 
accused shall also be permitted to cross-examine and interrogate 
the witnesses, so as to investigate fully the circumstances in the 
question. 

Art. 92. The proceedings of a court of inquiry must be 
authenticated by the signature of the recorder and the presi- 
dent, and delivered to the commanding officer, and the said 
proceedings may be admitted as evidence by a court-martial, 
in cases not capital, or extending to the dismission of an officer, 
provided that the circumstances are such that oral testimony 
cannot be obtained. But as courts of inquiry may be pervert- 
ed to dishonorable purposes, and may be considered as engines 
of destruction to military merit, in 'the hands of weak and envi- 
ous commandants, they are hereby prohibited, unless directed by 
the President of the United States, or demanded by the accused. 

Art. 93. The judge advocate or recorder shall administer to 
the members the following oath : 
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" You shall well and traly examine and inquire, according 
to your evidence, into the matter now before you, without par- 
tiality, favor^ affection, prejudice, or hope of reward. So help 
you God." 

After which the president shall administer to the judge ad- 
vocate or recorder the following oath : 

" You, A. B., do swear that you will, according to your best 
abilities, accurately and impartially record the proceedings of 
the court, and the evidence to be given in the case in hearing. 
So help you God." 

The witnesses shall take the same oath as witnesses sworn 
before a court-martial. 

Abt. 94. When any commissioned ofl5cer shall die or be 
killed in the service of the United States, the major of the regi- 
ment, or the oflScer doing the major's duty in his absence, or 
in any post or garrison, the second oflScer in command, or the 
assistant military agent, shall immediately secure all his effects 
or equipage, then in camp or quarters, and shall make an in- 
ventory thereof, and forthwith transmit the same to the oflSce 
of the Department of War, to the end that his executors or ad- 
ministrators may receive the same. 

• Art. 95. When any non-commissioned oflScer or soldier shall 
die, or be killed in the service of the United States, the then 
commanding officer of the troop or company shall, in the pres- 
ence of two other commissioned officers, take an account of 
what effects he died possessed of, above his arms and accoutre- 
ments, and transmit the same to the office of the Department 
of War, which said effects are to be accounted for, and paid to 
the representatives of such deceased non-commissioned officer 
or soldier. And in case any of the officers, so authorized to 
take care of the effects of deceased officers and soldiers, should, 
before they have accounted to their representatives for the 
same, have occasion to leave the regiment or post, by prefer- 
ment or otherwise, they shall, before they be permitted to quit 
the same, deposit in the hands of the commanding officer, or 
of the assistant military agent, all the effects of such deceased 
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non-commissioned officers and soldiers, in order that the same 
may be secured for, and paid to, iheir respective representatives. 

Art. 96. All officers, conductors, gunners, matrosses, drivers, 
or other persons whatsoever, receiving pay or hire in the serv- 
ice of the artillery, or corps of engineers of the United States, 
shall be governed by the aforesaid rules and articles, and 
shall be subject to be tried by courts-martial, in like manner 
with the officers and soldiers of the other troops in the service 
of the United States. 

Art. 97. The officers and soldiers of any troops, whether 
militia or others, being mustered and in pity of the United 
States, shall, at all times and in all places, when joined, or act- 
ing in conjunction with the regular forces of the United States, 
be governed by these rules and articles of war, and shall be 
subject to be tried by courts-martial, in like manner with the 
officers and soldiers in the regular forces ; save only that such 
courts-martial shall be composed entirely of militia officers. 

Art. 98. All officers serving by commission from the author- 
ity of any particular state, shall, on all detachments, courts- 
martial, or other duty, wherein they may be employed in con- 
junction with the regular forces of the United States, take rank 
next after all officers. of the like grade in said regular forces, 
notwithstanding the commissions of such militia or state offi- 
cers may be elder than the commissions of the officers of the 
regular forces of tlie United States. 

Art. 99. All crimes not capital, and all disorders and neg- 
lects which officers and soldiers may be guilty of, to the pre- 
judice of good order and military discipline, though not men- 
tioned in the foregoing articles of war, are to be taken cogni- 
zance of by a general or regimental court-martial, according to 
the nature and degree of the offence, and be punished at their 
discretion. * 

Art. 100. The President of the United States shall have 
power to prescribe the uniform of the army. 

Art. 101. The foregoing articles are to be read and published, 
once in every six months, to every garrison, regiment, troop, 
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or company, mustered, or to be mustered, in the service of the 
United States, and are to be duly observed and obeyed by all 
officers and soldiers who are, or shall be, in said service. 

Seo. 2. And he it further enacted^ That in time of war, all 
persons not citizens of, or owing allegiance to, the United States 
of America, who shall be found lurking as spies in or about 
the foitifications or encampments of the armies of the United 
States, or any of them, shall suffer death, according to the law 
and usage of nations, by sentence of a general court-martial.* 

Sec. 3. And he it further enacted^ That the rules and regula- 
tions by which the armie^ of the United States have heretofore 
been governed, and the resolves of Congress thereunto annexed, 
and respecting the same, shall henceforth be void and of no 
effect, except so far as may relate to any transactions under 
them prior to the promulgation of this act, at the several posts 
and garrisons respectively, occupied by any part of the army of 
the United States. [Appboved, April 10, 1806.] 



EXTRACTS FEOM ACTS OF CONGRESS. 

1. "K any non-commissioned officer, musician, or private 
shall desert the service of the United States, he shall, in addition 
to the penalties mentioned in the rules and articles of war, be 
liable to serve for and during such a period as shall, with the 
time he may have served previous to his desertion, amount to 
the full term of his enlistment ; and such soldier shall and may 
be tried by a court-martial, and punished, although the term 
of his enlistment may have elapsed previous to his being appre- 
hended or tneAy—Act lUh March, 1802, sec. 18. 

2. " No officer or soldier in the army 6f the United States 
shall be subject to the punishment of death' for desertion ih 
time of peace."— udLc^ 29^A May, 1830. 

3. "Whenever a general officer commanding an army, or a 

* Modified \>j act of Februaiy 13th, 18C2, section 4th. 
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colonel commanding a separate department, shall be the accuser 
or prosecutor of any oflScer in the army of the United States 
under his command, the general court-martial for the trial of 
such officer shall be appointed by the President of the United 
States." 

*' The proceedings and sentence of the said court shall be 
sent directly to the secretary of war, to be by him laid before 
the President for his confirmation or approval, or orders in 
the case." 

" So much of the sixty-fifth article of the first section of ' An 
act for establishing rules and articles for the government of the 
armies of the United States,' passed on the tenth of April, 
eighteen hundred and six, as is repugnant hereto, shall be, and 
the same is hereby repealed." — Act 29th May, 1830, sec. 1, 2, 
and 3. 

4. " That all officers and other persons, charged by this act, or 
any other act, with the safe-keeping, transfer, and disbursement 
of the public moneys, other than those connected with the post- 
office department, are hereby required to keep an accurate entry 
of each sum received, and of each payment or transfer ; and 
that if any one of the said officers, or of those connected with 
the post-office department, shall convert to his own use, in any 
way whatever, or shall use, by way of investment in any kind 
of property or merchandise, or shall loan, with or without in- 
terest, or shall deposit in any bank, or shall exchange for other 
funds, except as allowed by this act, any portion of the public 
moneys intrusted to him for safe-keeping, disbursement, trans- 
fer, or for any otUer purpose, every such act shall be deemed 
and adjudged to be an embezzlement of so much of the said 
moneys as shall be thus taken, converted, invested, used, loaned, 
deposited, or exchanged, which is hereby declared to be a fel- 
ony ; and any failure to pay over or to produce the public moneys 
intrusted to such person, shall be held and taken to be prima 
facie evidence of such embezzlement ; and if any officer charged 
with the disbursements of public moneys shall accept, or re- 
ceive, or transmit to the treasury department to be allowed in 
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his favor, any receipt or voucher flhom a creditor of the United 
States, without having paid to said creditor, in such funds as 
the said officer may have received for disbursement, or such 
other funds as he may be authorized by this act to take in ex- 
change, the full amount specified in such receipt or voucher, 
every such act shall be deemed to be a conversion by such officer 
to his own use of the amount specified in such receipt or voucher ; 
and any officer or agent of the United States, and all persons 
advising or participating in such act, being convicted thereof, 
before any court of the United States of competent jurisdiction, 
shall be sentenced to imprisonment for a term of not less than 
six months, nor more than ten years, and to a fine equal to the 
amount of the money embezzled. And, upon the trial of any 
indictment against any person for embezzling public money un- 
der the provisions of this act, it shall be sufficient evidence, for 
the purpose of showing a balance against such person, to pro- 
duce a transcript from the books and proceedings of the treas- 
ury, as required in civil cases, under the provision of the act, 
entitled, ^ An Act to provide more effectually for the Settlement 
of Accounts between the United States and Eeceivers of Public 
Money,' approved March third, one thousand seven hundred 
and ninety-seven ; and the provisions of this act shall be so con- 
strued as to apply to all persons charged with the safe-keeping, 
transfer, or disbursement, of the public money, whether such 
persons be indicted as receivers or depositaries of the same ; 
and the refusal of such person, whether in or out of office, to 
pay any draft, order, or warrant, which may be drawn upon 
him by the proper officer of the treasury department, for any 
public money in his hands belonging to the United States, no 
matter in what capacity the same may have been received or 
may be held, or to transfer or disburse any such money promptly, 
upon the legal requirement of any authorized officer of the 
United States, shall be deeme<i and taken, upon the trial of any 
indictment against such person for embezzlement, as prima 
fdoie evidence of such embezzlement." — Act^ August 6^A, 1846, 
sec 16. 
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5. " That every oflBcer, non-commissioned oflBcer, or private 
u' the militia, who shall fail to obey the orders of the President 
oi' the United States in any of the cases before recited, shall 
forfeit a sdm not exceeding one year's pay, and not less than 
one month's pay, to be determined and adjudged by a court- 
martial ; and such oflScer shall be liable to be cashiered by a sen-* 
tence of court-martial, and be incapacitated from holding a com- 
mission in the militia, for a term not exceeding twelve months, 
at the discretion of the court ; and such non-commissioned of- 
ficer and private shall be liable to imprisonment by a like sen- 
tence, on failure of payment of the fines adjudged against them 
for one calendar month, for every twenty-five dollars of such 
fine." 

"That courts-martial for the trial of militia shall be com- 
posed of militia oflScers only." 

" That all fines to be assessed as aforesaid shall be certified 
by the presiding officer of the court-mailial, and shall be col- 
lected and paid over according to the provisions and in the man- 
ner prescribed by the seventh and eighth sections of the act of 
February twenty-eight, seventeen hundred and ninety-five, to 
which this is an amendment."— J-c-^, July 29^A, 1861, sec. 4, 5, 
and 6. 

6. " That any commissioned officer of the army, or of the 
marine corps, who shall have served as such for forty consecu- 
tive years, may, upon his application to the President of the 
United States, be placed upon the list of retired officers, with 
the pay and emoluments allowed by this act." 

" That, if any commissioned officer of the army, or of the 
marine corps, shall have become, or shall hereafter become, in- 
capable of performing the duties of his office, he shall be placed 
upon the retired list and withdrawn from active service and com- 
mand, and from the line of promotion, with the following pay 
and emoluments, * * * j and the next officer in 
rank shall be promoted to the place of the retired officer, ac- 
cording to the established rules of the service. * * » 
That there shall not be on the retired list at any one time more 
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than seven per centum of the whole number of officers of the 
array as fixed by law." 

" That, in order to carry out the provisions of this act, the 
secretary of war, or secretary of the navy, as the case may 
be, under the direction and approval of the President of the 
"United States, shall, from time to time, as occasion may require, 
assemble a board of not more than nine nor less than five com- 
missioned officers, two-fifths of whom shall be of tlie medical 
staff; the board, except those taken from the medical staff, to 
be composed, as far as may be, of his seniors in rank, to deter- 
mine the facts as to the nature and occasion of the disability 
of such officers as appear disabled to perform such military 
service, such board being hereby invested with the powers of a 
court of inquiry and court-martial, and their decision shall be 
subject to like revision as that of such courts by the President 
of the United States. The board, whenever it finds an officer 
incapacitated for active service, will report whether, in its judg- 
ment, the said incapacity result from long and faithful service, 
from wounds or injury received in the line of duty, from sick- 
ness or exposure therein, or from any other incident of service. 
If so, and the President approve such judgment, the disabled 
officer shall thereupon be placed upon the list of retired offi- 
cers, according to the provisions of this act. K otherwise, and 
if the President concur in opinion with the board, the officer 
shall be retired as above, either with his pay proper alone or 
with his service rations alone, at the discretion of the President, 
or he shall be wholly retired from the service, with one year's 
pay and allowances ; and in this last case his name shall be 
thenceforward omitted from the army register, or navy register, 
as the case may be : Provided always^ That the members of 
the board shall in every case be sworn to an honest and impar- 
tial discharge of their duties, and that no officer of the army 
shall be retired either partially or wholly from the service 
without having had a fair and full hearing before the board, if, 
. upon due summons, he shall demand it." 

" That the officers partially retired shall be entitled to wear the 
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uniform of their respective grades, shall continue to be borne 
upon the army register or navy register, as the case may be, 
and shall be subject to the rules and articles of war, and to 
trial by general court-martial for any breach of the said articles." 
— Acty Atigicst Zdy 1861, sec. 15, 16, 17, cmd 18. 

7. "That any commissioned oflScer of the army, navy, or 
marine corps, who, having tendered his resignation, shall, prior 
to due notice of the acceptance of the same by the proper 
authority, and, without leave, quit his post or proper duties 
with the^ intent to remain permanently absent therefrom, shall 
be registered as a deserter, and punished as such." 

" That flogging as a punishment in the army is hereby abol- • 
ished."^-J.(?^, AiLgust 5th^ 1861, sec. 2 and 3. 

8. "That, in time of war the commander of a division or 
separate brigade may appoint general courts-martial, and con- 
firm, execute, pardon, and mitigate their sentences, as allowed 
and restrained in the stxty-fifth and eighty-ninth articles of war 
to commanders of armies and departments: Provided^ That 
sentences of such courts, extending to loss of life, or dismission 
of a commissioned officer, shall require the confirmation of the 
general commanding the army in the field to which the division 
or brigade belongs: And provided further, That when the di- 
vision or brigade commander shall be the accuser or prosecutor, 
the court shall be appointed by the next higher commander." — 
Act, December 2lth, J861. 

9. " That the fifth section of the act of twelfth June, eighteen 
hundred and fifty-eight, giving sutlers a lien upon the soldiers' 
pay, be, and the same is hereby, repealed : and all regulations 
giving sutlers rights and privileges beyond the Eules and Arti- 
cles of War be, and the same are hereby, abrogated." — AcU 
December ^Uh, 1861, aec. 3. 

10. " That the second section of the act of the tenth of April, 
eighteen hundred and six, shall be, and the same is hereby, so 
amended as to read as follows: 

" Sec. 2. And be it further enacted, That, in time of war or 
rebellion against the supreme authority of the United States, 
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all persons who shall be found lurking as spies, or acting as such, 
in or about the fortifications, encanipments, posts, quarters, or 
head-quarters of the armies of the United States, or any of them, 
within any part of the United States which has been or may be 
declared to be in a state of insurrection, by proclamation of the 
President of the United States, shall suflfer death by sentence 
of a general court-martial." 

" That the fifty -fifth article of the first section of act of tenth 
April, eighteen hundred and six, chapter twenty, be, and the 
same is hereby, so amended as to read as follows : 

^^Artideffty-five, Whoever, belonging to the armies of the 

* United States in foreign parts, or at any place within the 

United States, or their Territories, during rebellion against the 

supreme authority of the United States, shall force a safeguard, 

shall suffer death." — Act^ February 13<A, 1862, sec. 4 and 5. 

11. "All officers or persons in the military or naval service 
of the United States are prohibited from employing any of the 
forces under their respective commands for the purpose of re- 
turning fugitives from service or labor, who may have escaped 
from any persons to whom such service or labor is claimed to 
be due, and any officer who shall be found guilty by a court-' 
martial of violating this article shall be dismissed from the 
service."— ^c^ Man-K 13^A, 1862. 
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Abatement, plea in, ma7 be made by a 
prisoner, 107. 

Absenoe of members from a oourt-mar- 
tial, 84 ; of the judge advocate, 86. 

Accomplices, evidence of, has always 
been admitted, 242 ; testify under an 
implied promise, of pardon, 242 ; in 
what manner and for what purpose 
admitted to testify, 243 ; testimony of, 
ought to receive' confirmation, 244; 
when admitted to give evidence, must 
make a full confession, 313. 

Accusations, frivolous and vexatious, 134. 

Accuser, may remain in court under cer- 
tain circumstances, 66; a competent 
witness, 235. 

Acquittal, a former, a valid plea in bar of 
trial, 97 ; what constitutes, 98 ; deter- 
mined by a majority of votes, 128 ; fol- 
lows where votes are equally divided, 
129; manner in which expressed, 133. 

Actions, injurious, malice a presumption 
of law from, 282. 

Acts of Congress, extracts from, 358. 

Address of prisoner in defence, 116 , may 
be read by his counsel, 117. 

Adjournment of courts-martial, 82, 84. 

Admissibihty of evidence, court must 
decide on, 225. 

Adverse party, when instruments are in 
possession of, 275; notice to, to pro- 
duce instruments, 276, 277. 

Adviser of the court, the judge advocate 
is, 198. 

Affirmative, test as to which party is in 
the, 292. 

Aggregate opinion of a court-martial may 
be claimed, 66. 

Alias, a prisoner may be tried under an, 56. 

Alibij when a prisoner may prove an, 300. 

Amicus curicB in courts-martial, 65. 

Answer, in what cases a witness may 
refuse, 310-314. 

Appeal, right of, given to all officers and 
soldiers, 170, 176. 

Appeal from a regimental to a general 



court-martial, 159, 177 ; order of pro- 
ceedings on, 178; when vexatious and 
groundless, 178. 
Appointment of a judge advocate, 192. 
Armies, persons serving with, subject to 

the articles of War, 29. 
Arraignment of a prisoner, form of, 94. 
Array, challenges to the, 68. 
Arrest and confinement, 46-51. 
Arrest, breach of, cashiering the penalty 
for, 47 ; officers may be ordered in, by 
inferiors in certain cases, 48, 49 ; a 
former, not a valid plea in bar of trial, 
100; parties before courts of inquiry 
not in, 182; parties before retiring 
boards not in. 189. 
Article of war relating to 

Absence without leave, 341, art. 21 ; 

345, arts. 41, 42. 
Allegiance, oath of, 338, art. 10. 
Ammunition, wasting, 344, art 37. 
Arrest, 352, arts. 77-79. 
Attending divine service, 336, art. 2. 
Certificates of absence of officers and 
soldiers, 339, art. 13; officers sign- 
ing false, 339, art. 14. 
Challenges, 351, art. 71. 
Challenge to fight a duel, sending, 
341, arts. 25, 26 ; upbraiding for 
refusing, 342, art. 28. 
Chaplains, absence of, 337, art. 4. 
Citizens, offences against, 343, art 33. 
Compelling a commander to surren- 
der, 348, art 59. 
Conduct unbecoming an officer and 

a gentleman, 353, art. 83. 
Confinement of oflenders, 352, 353, 

arts. 77-82. 
Correspondence with the enemy, 348, 

art 57. 
Courts-martial, appointment of, 349, 

arts. 65, 66; 363, art. 26. 
Courts of inquiry, 355, 356, arts. 91- 

93. 
Cowardice, officers cashiered for, 353, 
art 85. 
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Article of war relating to 

Crimes and offences not named in 
the articles of war, 367, art. 99. 

Death penalty, 354, art 87. 

Deposition of witnesses not in the 
army, 352, art. 74. 

Desertion, 340, art. 20 ; advising or 
persuading to, 341, art. 23. 

Discharge of non-commissioned oflB- 
cersand soldiers, 338, art 11. 

Disobedience of superior officers, 
338, art. 9. 

Disorderly conduct in presence of 
courts-martial, 362, art. 76. 

Disrespect of constituted authorities, 
337, art. 5 ; of commanding offi- 
cers, 337, art 6. 

Dnmkenness on duty, 346, art. 45. 

Effects of deceased officers and sol- 
diers, 356, arts. 94, 95. 

Embezzlement, 345, art 39. 

Engineers, 349, art. 63. 

False alarms, 346, art 49. 

False certificates of absence, 339, 
art. 14. 

False muster, 339, art. 15 ; 340, art 
17. 

False returns, 340, art. 18. 

Forcing a safeguard, 347, art. 66. 

Fraud, officers cashiered for, 353, 
art. 85. 

Furloughs, 339, art. 12. 

Garrison court-martial, appointment 
of, 350, art. 66; jurisdiction of, 
360, art. 67. 

Generied courts-martial, number of 
members of, 349, art 64; appoint- 
ment and sentence of, 349, art. G5. 

Gestures, reproachful or provoking, 
341, art 24. 

Hiring duty, 346, arts. 47, 48. 

Judge advocate, duties of, 350, art. 
69. 

Jurisdiction of courts-martial, as to 
time, 354, art. 88 ; as to persons, 
357, arts. 96, 97. 

Lashes, punishment by, 364, art. 87. 

Marines, officers of, in courts-mar- 
tial, 350, art 68. 

Military stores, spoiling or damag- 
ing, 344, art. 36. 

MUitia, 357, arts. 97, 98. 

Muster-rolls, 339, 340, arts. 13-17. 

Mutiny or sedition, exciting, 337, 
art 7 ; not aiding to suppress, 337, 
art. 8. 

Oath administered to members of 
regimental and garrison courts- 
martial, 350, art. 69 ; to witnesses, 
351, art 73; to members of courts 
of inquiry, 356, art 93 ; to judge 



Article of war relating to 

advocates, 356, art 93; 371, art. 

69. 
Oath of allegiance, 338, art 10. 
Order, preservation of, 343, art 32. 
Orderly conduct in quarters and on 

march, 347, art 64. 
Parade, 346, art 44. 
Pardoning power, 354, art 89. 
Parole or watchword, 347, art. 53. 
Prisoners, confinement of, 362, 363, 

arts. 77-82. 
Proceedings of courts-martial, 354, 

art 90. 
Profane swearing, 336, art 3. 
Publication of articles of war, 357, 

art 101. 
Quelling quarrels, frays, and disor- 
ders, 342, art 27. 
Quitting guard, platoon, or division, 

346, art 50; 347, art 52. 
Rank of officers,. 348, arts. 61, 62. 
Re-enlisting witjiout discharge, 34], 

art 22. 
Regimental court-martial, appoint- 
ment of, 349, art. 66 ; jurisdiction 

of; 350, art 67. 
Relieving the enemy, 348, art 66. 
Retiring to quarters, 345, art 43. 
Returns, 340, arts. 18, 19. 
Running away, 347, art. 52. 
Selling, losing, or spoiling horse, 

arms, clothes, Ac, 346, art 38. 
Sentence of death, 354, art. 87. 
Sentinel sleeping on his post, 346, 

art. 46. 
Speeches, reproachful or provoking, 

341, art. 24. 
Spies, 358, sec. 2. 
Standing mute before a general 

court-martial, 351, art 70. 
Stores, captured, 348, art 68. 
Stores, warlike, accountability of 

officers for, 345, art. 40. 
Striking a superior officer, 337, art 9. 
Subscribing articles of war, 336, 

art 1. 
Suspension of officers from command, 

353, art. 84. 
Sudors, 342, arts. 29-31; 348, art. 

60. 
Trial of officers, 362, art. 75. 
Uniform of the army, 357, art. 100. 
Violence to persons bringing provis- 
ions, 347, art. 51. 
Voting in court-martial, 361, art 72. 
Watchword or parole, 347, art 63. 
"Wrongs, 344, arts. 34, 35. 
Articles of war, when adopted by Con- 
gress. 8; who are subject to, 28, 29; 
punishments specified by, for various 
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offences^ 38; remarks on, 205-223; 
forms of charges and specifications 
under, 331-333. 

Artifice, confessions obtained by, admis- 
sible in evidence, 261. 

Assembly of general courts-martial, 67. 

Atheists, not competent witnesses, 231. 

Attendance, compulsory, of witnesses, 
111. 

Attendance of members of courts-martial 
how certified, 202. 

Attorney, must not disclose confidential 
communications of his client, 245. 

Autrefois acquit and autrefois convict; 
good pleas in bar of trial, 97 ; recent 
decisions in relation to, 98-103. 

Averments, descriptive, proof of, 295. 

Averments, divisible, 294. 

Bamsman, William, case of, 155; opin- 
ion of Attorney-General Wirt in rela- 
tion to case of, 155. 

Bar of trial, pleas in, 96-108. 

Belief in the existence of a God necessa- 
ry in a witness, 231. 

Belief of witnesses as to identity of hand- 
writing, 271. 

Belief of witnesses receivable in evidence, 
316. 

Berrien, Attorney-General, opinions of, as 
to who are eligible as members of 
courts-martial, 20, 21. 

Board for retiring disabled officers, 186 ; 

^ authority to convene, 186; by whom 
assembled, 186; jurisdiction and powers 
of, 187 ; members of, liable to chal- 
lenge, 187 ; members of, must be sworn, 
188; not bound to secrecy, 188; have 
power to summon witnesses, 188; par- 
ties before, may be allowed counsel, 
188; contempts before, how punisha- 
ble, 188; party before, not in arrest, 
189 ; when open and when dosed, 189; 
rights of party before, 189; decision 
of, 189; revision of proceedings of, 
190 ; statute of limitation does not ap- 
ply to, 190; record of, 191; compe- 
tency of evidence in, 191 ; form of or- 
der appointing, 325 ; extract from act 
of Congress relating to, 362. 

Breach of arrest, cashiering the penalty 
for, 47. 

Burden of proof, upon whom lies the, 
292, 293. 

Gadets of the Military Academy subject 
to what regulations, 9 ; when eligible 
as members of courts-martial, 21, 22 ; 
subject to what jurisdiction (note)^ 37. 

Gamp retainers, subject to the articles of 
war, 29. 



Gapital punishment, how inflicted, 140 ; 
should be in presence of all the troops, 
166; by shooting, 166; by hanging, 167. 

Cashiering and dismissal as punishments, 
43. 

Cashiering the penalty for breach of ar- 
rest, 47 ; practice of the British service 
in relation to, 48. 

Causes of challenge, 73-76. 

Censure of witnesses for improper con- 
duct, 134. 

Certainty must be attained as to party ac- 
cused and party injured, 56 ; of time 
and place of an ofibnce, 57. 

Certificate of judge advocate, form of, 330. 

Challenge, by a prisoner, should be ad- 
mitted when practicable, 60 ; prisoner 
must state his cause of, 68 ; good causes 
of, 73-76; ancient severe rule respect- 
ing, 74 ; court is adjourned when re- 
duced by, 76; regulations respecting, 
89 ; members of courts of inquiry lia- 
ble to, 181 ; members of retiring boards 
liable to, 187. 

Challenges and oaths, 68-81. 

Challenges to the array, 68. 

ChaUenges to the favor, 71. 

Challenge to fight a duel, articles of war, 
relating to, 208, 341, 342 ; penalties at- 
tached to the offence of sending, 209 ; 
notes from Colonel S— to General — 
containing, 209, 210 ; general order in 
relation to sending, 210, 211. 

Chance, an excuse from guilt, 119. 

Chaplains not eligible as members of 
courts-martial, 19, 20. 

Character, evidence as to, when impor- , 
tant, 285; the practice of courts-mar- 
tial to admit evidence of, 286; evidence 
of, entitled to weight only in cases of 
doubt, 287 ; in what cases evidence of, 
is not admitted, 287 ; privilege of wit- 
ness to protect his own, 313. 

Charge, definition of a, 52 ; how to be 
preferred, 52 ; specifications to, must be 
explicit, 54 ; must be read before the 
court, 89 ; the judge advocate has the 
righ% to make correct, 90; additional, 
may be preferred before arraignment, 
91 ; a correct copy of, must be furnish- 
ed to the accused, 108 ; custom of read- 
ing to a witness, 111 ; can be no con- 
viction of an offence greater than is 
contained in, but may be of one less, 
132, 133. 

Charges and specifications, 52-68 ; judge 
advocate must be fully instructed as to, 
197 ; forms of, under different articles 
of war, 331-333. 

Children, how &r competent as witness- 
es, 229. 
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Oitizens, ofTenoes against, articles of war 
relating to, 211-213. 

Civil court, former acquittal or conviction 
in, not a good plea in bar of trial before a 
court-martial, 100. 

Civilians, how^ar within the jurisdiction 
of courts-martial, 31, 32. 

Clark, Peter, case of, 92. 

Clergyman, a confession made to, not 
privilegeid, 246. 

Clifford, Attorney-General, opinion of, as 
to the power of the President to dis- 
miss commissioned officers, 161. 

Commands, unlawful,- not to be obeyed, 
, 120 ; lawful, disobedience of; 208. 

Commissioned officers, courts-martial 
must be composed of, 19; may be dis- 
missed by the President without trial, 
161-165. 

Commissions, military, in Mexico, powers 
of, defined, 12 ; when and how to be 
constituted, 15 ; powers of; 16. 

Communications, privileged, 244-248. 

Commutation of punishment, in the power 
of the President, 154 ; included in the 
power to mitigate, 155, 157. 

Competency of a witness, objections to, 
when and how to be made, 303. 

Qompetencjofnegroes as witnesses, 248- 
251. 

Complainant, testimony of, sufficient for 
conviction where the offence is without 
witnesses, 267. 

Complaints of soldiers, by whom to be 
investigated, 40. 

Compulsory attendance of witnesses. 111. 

Conduct, as presumptive evidence, 282 ; 
mutinous, how taken cognizance of, 207 

Conduct unbecoming an officer and a gen- 
tleman, 220 ; case of an assistant sur- 
geon charged with, 221-223. 

Confessions to a clergyman or priest not 
privileged, 246; are received in evi- 
dence, 257 ; degree of credit to be at- 
tached to, 257 ; classes of, 258 ; value 
of, when voluntary, 258, 259; value of, 
when made in consequence of induoe- 
4nents held out, 259-261; admissible 
in evidence when obtained by artifice, 
261 ; facts made known in, when not 
voluntary, may be received in certain 
cases, 262 ; ancient and modem usage 
respecting, 263 ; of servants or agents, 
how far evidence against a principal, 
263; the whole of, must be given in 
evidence, 264 ; when void in point of 
law, 265 ; when in writing, the docu- 
ment must be produced, 265 ; introduc- 
tion of, in evidence, 265. 

Confidence, professional, must not be vio- 
lated, 244. 



Confinement and arrest, 46-51. 

Confinement of non-commissioned officers 
and soldiers, 49 ; limitation of, 50 ; sick- 
ness of a soldier during, 168. 

Confirmation of sentence, 151. 

Congress, empowered by the constitution 
to regulate land and naval forces, 334, 
335. 

Conspiracy, what evidence may be re- 
ceived to estabhsh the existence o^ 
287-292. 

Conspirators, the act of one the act of aU, 
289. 

Constitution and composition of courts- 
martial, 17. 

Constitution, extracts from the, 334, 335. 

Contempts, courts-martial have summary 
power to punish for, 30 ; before courts 
of inquiry, how punishable, 182: be- 
fore retiring boards, how punishable, 
188. 

Contradiction of a witness by the party 
calling him, 316. 

Control of court over judge advocate, 200. 

Conviction, a former, a valid plea in bar 
of trial, 97 ; what constitutes, 98 ; de- 
termined by a majority of votes, 128, 
137 ; one witness legally sufficient for, 
267. 

Copies of inscriptions and documents, 
when received as evidence, 278. 

Corporeal, what punishments are called, 
168. 

Correspondence, written, as a proof of 
handwriting, 272. 

Corresponding with the enemy, article of 
war relatmg to, 220 ; how punishable, 
220. 

Counsel, accused to have the benefit of, 
65 ; may not address the court, 65 ; 
may be objected to by the court, 65 ; 
when introduced, 94 ; may be allowed 
to parties before courts of inquiry, 182 ; 
and to parties before retiring boards, 
188. 

Counsel for prisoner, the judge advocate 
is, 195. 

Courts-martial, jurisdiction of, defined by 
Congress, 7 ; how regulated, 8 ; consti- 
tution and composition ol^ 17 ; general, 
by whom appomted, 17, 18; regiment- 
al and garrison, by whom appointed, 
18 ; warrant for assembling, by whom 
issued, 18 ; must be composed of com- 
missioned officers, 19; wlien to be 
composed of militia officers, 22 ; num- 
ber of members of, 22-25 ; presidents 
of, 25 ; rank of members of) 25 ; juris, 
diction of; 26, 31, 32, 37, 38, 299 ; compe- 
tency and completeness of jurisdiction 
of; 2 7 ; subject to what limitation of time, 
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27 ; have power to punish for con- 
tempts, BO ; how far civilians are with- 
in the jurisdiction of, 31, 32; jurisdic- 
tion of, after expiration of term of ser- 
vice, 32 ; powers of, to inflict fines and 
imprisonment, 40 ; offences within the 
jurisdiction of 41, 42 ; cannot bo de- 
manded by oflBcers, 51 ; parties to the 
trial in, 59 ; duties of the president of, 
59 ; responsibility of members of, 59 ; 
relation of, to ordinary courts, 60 ; can- 
not control the nature of arrest of a 
prisoner, 62; record of the proceed- 
ings of, how kept, 66 ; a member of, 
may be challenged when a material 
witness, 7 4 ; is adjourned when reduced 
by challengos, 76; form of oath taken 
by all members of, 77; formation, ad- 
journment and dissolution of, 82 ; hours 
of session of, 83 ; time and place of as- 
sembling, 83; its presiding officer its 
only organ, 83; dolib rate in secret, 
84, detail of, 88; illegal acts ot, void, 
99; finding of verdict by, 125; mem- 
bers of, must not disclose votes given 
at the finding, 127; may animadvert on 
the conduct of witnesses, 134; sen- 
tence by, 137 ; punishments awarded by. 
137; regimental, must be summoned 
on complaint of a soldier, 170, 172, 174, 
175; control of, over judge advocate, 
200; jurisdiction of, not limited by 
place, 299 ; members of as witnesses, 
302 ; question as to the competency of, 
to original evidence, 302 ; forms of or- 
ders appointing, 323, 324; mode of re- 
cording proceedings of, 325-329 ; in 
time of war, extract from act of Con- 
gress relating to, 363. 
Courts of Inquiry, 179; authority to con- 
vene, 179; number of members of, 180; 
jurisdiction of, 180; rights of the ac- 
cused in, 180; duties of judge advocate 
in, 181; members of, may be challenged, 
181 ; customary to keep proceedings of, 
secret, 181; power of, to summon wit- 
nesses, 182; parties before, allowed 
counsel, 182; hours of sitting of, 182; 
are closed courts, 182; contempts 
before, how punishable, 182; accused 
not in arrest when attending, 182; rec- 
ord o^ 182; statute of limitation not 
applicable to, 183-185; General Ma- 
comb on, 183; Be Hart on, 183; not 
Umited in Great Britain, 185 ; duties of 
a judge advocate before, 203 ; object of,, 
203; the judge advocate is the legal 
adviser of, 203; mode of proceeding 
in, 204; proceedings of, privileged in 
capital cases, 248 ; form of order ap- 
pointing, 324. 
24 



Credit of witnesses, modes of impeach- 
ing, 314, 315. • 

Crime, what constitutes, according to 
Blackstone, 117 ; infamous, conviction 
of, renders a witness incompetent, 232 ; 
effect of conviction of, in another state, 
234; parties charged with, seldom 
competent as witnesses, 236; an indi- 
viduial charged with, may be rendered 
competent as a \vitness by a separate 
verdict, 237 ; rights guaranteed by the 
constitution to persons accused of, 334, 
335. 

Crittenden, Attorney-General, opinion of, 
on the pardoning power of^ the Presi- 
dent, 154. 

Cross-examination, 113; uses of, 306; 
leading questions in, when admitted 
and when not admitted, 307, 308. 

Cushing, Attorney-General, opinion of, as 
to tlie eligibility of cadets to sit on 
courts-martial, 21; opinion of, in re- 
lation to absence of members from 
cour|;-martiaI, 85 ; opinion of, in rela- 
tion to remission of sentence, 160; 
opinion of, as to power of the President 
to dismiss commissioned officers, 162. 

Custody of prisoners charged with crimes, 
49, 60. 

Custom of war, the lex non acripta of the 
army, 9. 

Deaf and dumb persons, how far compe- 
tent as witnesses, 228. 

Death by hanging, punishment of, 167. 

Death by shooting, punishment of, 166. 

Death penalty, requires the concurrence 
of two-thirds of the court, 128, 137. 

Death, sentence of, when prohibited and 
when permitted by the articles of war, 
39. 

Debt, verdict of, cannot be found against 
a soldier, 142. 

Declarations, verbal and written, how far 
admissible in evidence, 252; of the 
dying, 253-256. 

Defect of religious principle in a witness, 
230. 

Defect of understanding makes a witness 
incompetent, 227. 

Defence, how entered upon, 115 ; prisoner 
may request time to prepare for, U6 ; 
reply of judge advocate to, 122. 

De Hart, on courts of inquiry, 183. 

Delay of trial, application for, 87. 

Deliberations of courts-martial are in se- 
cret, 84 ; how conducted'at the finding, 
125 ; remarks of Kr. Tyler upon, at the 
finding, 126. 

Deposition of witnesses who are civilians 
may be taken, 111. 
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Descriptive averments, proof o^ 296. 

Desertion, bo^punished, 39; punishable 
after expiration of term of service, 36 ; 
case oif from the British army in Spain, 
121 ; extracts from acts of Congress in 
relation to, 368. 

Detail of courts-martial, ftB. 

Devlin, Lieutenant, case of, 168; opinion 
of the attorney-general on the case of, 
158. 

Direct evidence, definition of^ 224; weight 
of, compared with that of presumptive 
evidence, 281. 

Disabled officers, boards for retiring, 186- 
189. 

Discharges from service, how only to be 
given, 163. 

Dismissal and cashiering as punishments 
43. 

Disobedience of superior officers, 208. 

Dissolution of courts-martial, 82. 

Distinctive jurisdiction, 37. 

Divisible averments, 294. 

Documents, private, must be produced 
when offered as evidence, 268, 269 ; 
when presumed to have been destroyed, 
278, 279; evidence receivable of the 
destruction of, 279. 

Dress of officers retired from ser\Mce, 
190. 

Drumming out, sentence of, how execut- 
ed, 108. 

Drunkenness aggravates an offence, 118. 

Drunkenness on duty, article of war in 
relation to, 217 ; cases of officers ac- 
cused of, 217 ; general orders in rela- 
tion to, 217-220. 

Duel, challenges to fight, 208, 211. 

Duties of a judge advocate, 198, 202, 203. 

Dying declarations, how far admissible 
in evidence, 253-256; the court must 
decide on the admissibility of, 254; are 
open to direct contradiction, 255. 

Embezzlement of money, punishments at- 
tached to the oflence of, 214; case of 
Captain T. J., accused of, 214; general 
order relating to the case of Captain T. 
J. acquitted of, by court-martial, 214^ 
217 ; extracts from act of Congress re- 
lating to, 359, 360. 

Enemy, corresponding with, how punish- 
able, 220. 

Erskine, Lord, case of a mutmeer nar- 
rated by, 237. 

Evidence, persons who give, to be ex- 
amined on oath, or affirmation, 80 ; how 
to be recorded, 110; a witness has a 
right to explain, 113; record of his own 
may be read over to a witness, 114 ; 
close of prosecution precludes addition- 



al, 115; to be discussed in ftee con- 
versation at the finding, 125; compe- 
tent, before retiring boards, 191 ; du- 
ties of judge advocate in relation to, 
200; definition of, 224, various kinds 
and degrees of, 224, 225- admissibility 
of, 225 ; cases in which a witness is 
incompetent to 'give, 226; of deaf and 
dumb per.sons and of lunatics and mo- 
nomaniacs, 228 ; of children, 229 ; of 
atheists and Jews, 231 ; of husband 
and wife, 239-241 ; of accomplices, 
242-244 ; of negroes, 248-251 ; hear- 
say, 251, 256; of verbal and written 
declarations, 252; of dying declara- 
tions, 253-256; of confessions, 257- 
265 ; exclusion of secondary, 266 ; of 
complainant, 267 ; primary, 268-274 ; 
secondary, 275-279; presumptive, 279- 
300. 

Examination in chief, 113, 305; how far 
leading questions are allowed on, 305, 
306. 

Examination of witnesses, 109; 300-306. 

Examined copies of records and public 
books good as evidence, 268. 

Exclusion of secondary evidence, 266. 

Execution of martial law, 14. 

Execution of sentence, 166-169. 

Experts, opinions of, are evidence, 318; 
remarkable instance of error in the 
answers of, 318. 

Expiration of term of service, jurisdiction 
of courts-martial after, 32. 

Eyre, C. B., on dying declarations as evi- 
dence, 253. 

Favor, challenges to the, 71. 

Fellows, Dr , case of, 248. 

Final action on the proceedings of a court- 
martial, 169. 

Finding, 125-136; votes on, how sub- 
mitted to the court, 136; becomes the 
decision of the court, 136; sentence of 
the court must be in strict accordance 
with, 139 ; form of, 329. 

Fines, powers of courts-martial to inflict, 
40, 41. 

Flight, legal presumption from 283. 

Flogging in the armv, when abolished, 
3G3. 

Forcing a safeguard, extract from act of 
Congress relating to, 364. 

Formation of courts-martini, 82. 

Former trial, testimony' given on, how 
received, 266. ' 

Form of arraignment of a prisoner, 94. 

Form of finding of courts-martial, 329. 

Form of oath taken by members of 
courts-martial, 77 ; by the judge advo- 
cate, 79; by a ^-itness, 80. 
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Fonn of plea, no special, requirod by a 
court-martial, 109.' 

Forms of orders, 323-330 

Frivolous and vexatious accusations, 134. 

Frye, Lieutenant, case of, illegally con- 
victed, 59. 

Fugitives from service or labor, extract 
from act of Congress relating to, 364. 

Garrison courte-martial, appointed by 
whom. 18; how constituted, 2i; juris- 
diction of, 37 ; members of, how sworn, 
93 ; record of proceedinpfs of, 202 ; form 
of order appointing, 324. 

Gassaway, Lieutenant, case of, 100. 

General courts-martial, who have power 
to appoint, 17, l.S ; number of members 
of, 22 ; question raised respecting legal- 
« ity of, with less than tliirteen members,' 
23 ; wlien supernumerary oflBcers may 
be appointed on, 24; jurisdiction of, 31, 
37, 38; have exclusive cognizance of 
what offences, 41 ; order of assembly of, 
67; record of, must be carefully pre- 
served, 161 ; record of proceedings of, 
202 ; copy of proceedings of) must be 
sent to the War Department, 202 ; form 
of order appointing, 323 ; form of order 
confirming or disapproving proceedings 
of, 329. 

General regulations of the army, by whom 
prepared, 8 ; have legal efiect, 9 ; gov- 
ern the cadets of the Military Acade- 
my," 9. 

Guilt, what constitute excuses from, 117- 
121. 

Guilty, pleading, closes prosecution, 95. 

Guthrie, Midshipman, case of, 92. 

Hall, Captain, case of, 149; opinion of 
Attorney-General Wirt on, 149. 

Handwriting, proof of, 269-274. 

Hanging, capital punishment by, 167. 

Hearsay evidence not receivable, 251; 
liable to be fallacious, 251; exception 
to the rule of, 256. 

Hooe, Lieutenant, case of, 248. 

Hours of session of a court-martial, 83 ; 
of courts of inquiry, 182. 

Howe, Captain, case of, 100, 104. 

Husband and wife, cannot be witnesses 
for or against each other, 239; evi- 
dence of, receivable in collateral pro- 
ceedings, 240; may testify against each 
other as to personal injuries, 241. 

Identity of a pr^oncr must be ascertain- 
ed. 56 ; averments as to, 297. 
Idiocy, total, excuses from guilt, 118. 
Idiots, incompetent as witnesses, 227 
Ignorance, excuses from guilt, 119. 



Illegal courts-martial, acts of, void. 99 

Illness of prisoner or members of a court- 
martial may be cause of adjournment, 
82. 

Illness of witness, 110. 

Immaterial averments, considered as sur- 
plusage, 297. 

Impeaching the credit of witnesses, 314. 

Imprisonment, powers of courts-martial 
to punish by, 40, 41 ; sickness of a 
soldier during, 168; place of, not named 
in sentence of court-martial, 169 ; time 
of, 169. 

Incidents of the trial by court-martial, 
88-124. 

Incompetency of witnesses, 226-235; 
from defect of religion.'? principle, 230 ; 
by reason of interest, 234 

Indian sentenced for murder, case of, 1 54. 

Indirect evidence, definition of, 225. 

Infamy, as a cause of incompetency m a 
witness, 232. 

Inferiors, protection to, 170. 

Innocence, presumed by the law tilUthe 
contrary is proved, 282. 

Inquiry, Courts of, see Courts of inquirj'. 

Insanity, absolute, excuses from guilt, 1 18. 

Insanity of a prisoner causes cessation of 
proceedings, 95. 

Instruments, written, contents o^ how 
proved, 2iB8; not necessary to prove 
that a person acts m a public capaci- 
ty, 274 ; when in possession of the ad- 
verse party, 275; notice to adverse 
party to produce, 276. 

Intention, must be specified in a charge, 
55 ; an important point for considera^ 
tion in a charge of conspiracy, 290. 

Intentions, in criminal matters, presumed 

' from actions, 282. 

Intents, when sufficient to presume one 
of several, 295. 

Interest, as a cause of incompetency of a 
witness, 234-236. 

Interpreters, in courts-martial, 66: must 
not violate confidence, 245. 

Intoxication aggravates an offfence, 118. 

Intoxication in a witness, court must de- 
cide on the fact of, 229. 

Invalid pleas in bar of trial, 100 -.., .-^-x*,,^^ 

Invasion justifies suspension of.^e writ ...• *'~^ 
of hahecLS corpus^ 13, 14. /■' ^■' y - • ^ -'^w. 

Irrelevant questions may not 1^ p^t on a 
cross-examination, 307. 

Issue, evidence must be 
283-292; substance of, oi 
proved, 29*3-300. 

Jews, competent as witnes3es,N231. 
Judge advocate, responsibility oll'^^;_^Ji?y " ^„.^, 
whom appointed, 61, 62 ; should ex^N;,:.;^'* 
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cise the right of challenge, TO; cannot 
be challenged, 70; oath administered 
by, to general courts-martial, 79; form 
of oath taken by, 79; oath administer- 
ed by, to a witness, 80: absence of. 
from court-martial, 86; essential that 
he should be sworn, 92; trial how 
opened by, 109; assistant of, if a wit- 
ness, must be first examined, 1 09 ; re- 
ply of, to defence of prisoner, 122; re- 
ply of. to rejoinder, 123 ; duty of, during 
dehberation by the court, 126; duties 
of, in courts of inquiry, 181; authority 
to appoint, 192; duties of, 192, 198*; 
should be a military person, 193 ; McAr- 
thuron the qualifications of, 193; Sir 
Cliarlos J. Xapier on the qualifications 
of, 194; is the official prosecutor, 194; 
how far counsel for the prisoner, 195; 
may be assisted by counsel, 196; must 
le well informed as to the circum- 
stances of a case, 197; must summon 
witnesses, 198 ; must make a fair copy 
of tlio record of proceedings. 1 99 ; has 
the right of reply to defence of prison- 
er, 200 : duties of, with regard to evi- 
dence, 200 ; how far under control of 
the court, 200; is bound to give his 
opinion to the court, 201; must trans- 
mit a copy of proceedings to the "War 
liepartment, 202; time of attendance of, 
202 ; duties of, before courts of inquir}', 
203, 204; form of certificate of, 330. 

Judgment, pleas in bar of, 117-122. 

Jurisdiction, distinctive, 37. 

Jurisdiction, in what cases presumed by 
the law, 293. 

Jurisdiction of boards for retiring dis- 
abled officers, 187. 

Jurisdiction of courts-martial, 26-38 ; de- 
fined by Congress, 7 ; not limited by 
place, 299. 

Jurisdiction of courts of inquiry, 1 80. 

Jurisdiction of the court, pleading to, 96. 

Jurisdictions, accountability to two, set- 
tled to be lawful, 102. 

Laws of the land, oflTences against, by 
officers or soldiers. 212. 

Leading questions, how far allowed on 
the examination in chief, 305, 306 ; are 
allowed on the cross-examination. 307 ; 
when not admitted, 308. 

Letters, value of, as a proof of hand- 
writing, 272. 

Liberty, danger to, from the power of the 
President to dismiss officers, 164. 

Limitation, statute of, a valid pica in bar 
of trial, 104. 

List of witnesses for the prosecution 
usually given to a prisoner, 63, 65. 



Lunatics, when competent as witnesses, 

228. 

HcArthur on the qualifications of a judge 
advocate, 193; case reported by, of a 
conviction obtained on the evidence ol 
the complainant, 267. 

Mackenzie, Commander, allusion to the 
case of, 197. 

Macomb, General, on courts of inquiry, 
183. ^ 

Majority of votes of a court-martial con- 
vict or acquit a prisoner, 128, 137. 

Mahce, a presumption of law from injuri- 
ous actions, 2b 2. 

Marines, when officers of, may be asso- 
ciated on courts-martial, with officers 
of land forces, 22. 

Marshall, Chief Justice, en privilege of 
witness in refusing to answer, 310. 

Martial law, how distinguished from mili- 
tary law, 1 ; as defined by the Duke 
of Wellington, 1 ; declared in Mexico 
by Ocneral Scott, 11 ; in Great Hritam 
and the United States, 13 ; definitioo 
of, 14; how executed, 14. 

Mason, Attorney-General, opinions of, as 
to the power of the President to miti- 
gate punishment, 156. 

Medical officers, when put m arrest, 47 : 
when witnesses, are without privilege. 
246. 

Meetings of conspirators, conduct at, ad 
missible in evidence, 291. 

Members of a court of inquiry, number 
of, 180. 

Members of courts-martial, regulations 
respecting the numbers of, 22 ; rank of, 
25; responsibility of, 59; as witnesses. 
302. 

Memoranda of facts may be referred to 
by a witness, 110, 309, 310. 

Mental derangement, in order to exclude 
a witness, must be proved, 228. 

Mercy, recommendation of prisoner to. 
145. 

Mexico, martial law declared in, bv Gen- 
eral Scott, 11. 

Military Academy, cadet» of, subject to 
what reg^ulations, 9. 

Military commissions in Mexico, powers 
of, defined, 12. 

Military commissions, when and how to 
be constituted, 15, powers of, 16. 

Military law, general remarks on, 7 ; dis- 
tinguished from martial law, 10. 

Military person, may be punished by 
court '-martial for contempts of court, 
31; judge advocate must be a, 193. 

Militia, when subject to rules and articles . 
of war, 22, 28 ; powers of Congress m 
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relation to, 334, 335 ; extracts from act 
of Congress relating to, 361. 

Misfortune, excuses from guilt, 119. 

Mitigation of punishment, 152. 

Mode of committing an offence, how far 
necessary to prove averments of, 296. 

Modifying sentence of court-martial, 
143-146, 

Money, embezzlement of, 214-217. 

Monomaniacs, testimony of, excluded, 
228. 

Motives wliich actuated a court may be 
alluded to in the sentence, 141. 

Mute by the visitation of God, 95. 

Mute, standing, before a geneial court- 
martial, 94. 

Mutilated court-martial, cannot modify a 
sentence, 144; assembled for revision, 
150 ; opinion of Attorney-General Gush- 
ing in relation to, 150. 

Mutinous conduct, not named in the arti- 
cles of war, 207 

Mutiny, definition of, 205, 200; begin- 
ning, exciting, causing and joining in, 
defined, 206; what evidence may be 
received to establish a charge of, 287. 

Name of party accused must bo specified, 
56. 

Name of party injured must be proved as 
laid, 295 ; spelling of name of, 296 ; 

Name of third person must be proved, 290. 

Napier, Sir Charles J., on the quaUfica- 
tions of a judge advocate, 194. 

Necessity, inevitable, as an* excuse from 
guUt, 119. 

Negative, proof of, wlien not necessary, 
274; burden of proving, lies with 
whom, 292 ; remarks of Judge Story 
on proving the, 293. 

Negroes, competency of, as witnesses, 
248-251; opinion of Mr. Key on the 
competency of, 249 ; remarks of the 
secretary of the navy on the compe- 
tency of, 250. 

New matter in defence may be rebutted 
by new evidence, 122. 

New trial, when granted, 148-150. 

Non-agreement of witnesses, 319. 

Non-commissioned oflScers, can be re- 
duced to the ranks for certain offences, 
40, punishments for, 44; when placed 
in confinement, 49 ; wrongs of, how to 
be redressed, 172. 

Not guilty the most usual plea, 108. 

Notice to adverse party to produce in- 
struments, 276 ; when dispensed with, 
277. 

Number of members in courts of inquiry, 
180 ; in courts-martial, 22 



Oath, persons who give evidence to be 
examined on, or affirmation, 80 ; form 
of, taken by a witness, 80 ; when ad- 
ministered to the court and to tlie 
judge advocate, 92 ; how administered 
in regimental and garrison courts-mar- 
tial, 93; must be administered to 
boards for retiring disabled officers, 
188. 

Oaths, 77; definition of, 77; should be 
administered with solemnity, 80. 

Oath taken by all the members of a court- 
martial, 77 ; obligations of, 78 ; by whom 
administered, 79. 

Objections to the competency of a witness, 
when and how to be made, 303. 

Obligations of the oath taken by members 
of a court-martial, 78. 

Offences against citizens, articles of war 
in relation to, 211-213. 

Offences and punishment, 37-45. 

Offences, to be charged under what arti- 
cles, 52, 53 ; specifications of, must be 
explicit, 54; a prisoner may be tried 
for several at the same time, 54 ; mode 
of committing, how far necessary to 
prove averments of, 296 ; prisoner may 
be convicted of less, but not of greater, 
132, 133. 

Offences over wliich a general court-mar- 
tial alone has cognizance, 41. 

Officers, arrest and confinement of, 46 ; 
what punishments are applicable to, 
43 ; may in certain cases be ordered in 
arrest by inferiors, 48, 49 ; limitation of 
confinement of, 50; have no right to^ 
demand a court-martial, 51; commis- 
sioned, may be dismissed by the Pres- 
ident without tiial, 161-165; wrongs 
of, how redress is to be sought for, 
170; when violence to, becomes the 
crime of mutiny, 207 ; disobedience of, 
208; extracts from act of Congress re- 
lating to trials of, 358. 

Officers, disabled, boards for retiring, 
166-189. 

Officers, medical, when put in arrest, 47. 

Officers, non-commissioned, how punish- 
ed, 44 ; must be reduced before punish- 
ment in certain cases, 45. 

Officers, retiring, extracts from act of 
Congress relating to, 361-363. 

Official communications may be privi- 
leged, 247. 

Onus probandi, upon whom lies the, 292, 
293. 

Opinion maliciously declared, a good 
cause of challenge, 73. 

Opinion (if judge advocate, must be given 
to the court, 201; must be recorded, 
201. 
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Opinions of experts as evidence, liow far 
entitlecT to weight, 318 ; of witnesses, 
when receivable in evidence, 317. 

Older for convening a court-martial, how 
read, 89, 

Order of examination of witnesses, 304. 

Orders, illegal, not to be obeyed, 120. 

Palliation of an offence, evidence in, when 
to be allowed its effect, 133. 

Pardon, a vulid plea in bar of trial, 103. 

Pardoning power, given to the President 
by tlio ConHtitution, 153. 

Parol cvidimce, 224. 

Pay and rations of retiring officers, 189. 

Pay of a soldier, cannot be made over by 
a oourt-iuartiul to another poroon, 142. 

Pay, suspension of, as punishment of 
commiseiioned officers, 39. 

Penalties exceeding the power of the 
minor court8-martial to inflict, 42. 

Persons committing offence, averments 
as to identity of, 297. 

Place, jurisdiction of courts-martial not 
limited by, 299. 

Place of an offence must be specified in 
a charge, 57 ; averments as to, must be 
laid with certainty, 299 

Place of assembly of a court-martial, 83. 

Place of imprisonment, not named in sen- 
tence of court-martial, 169 

Pleading guilty, 95; to specifications only, 
96; renders a prisoner a competent 
witness against his co-defendants, 238. 

Pleading to the jurisdiction of the court, 
96. 

Pleas in bar of judgment, 117-122. 

Pleas in bar of trial, 96-108. 

Pleas, kinds of, permitted, 94 ; how to be 
made, 108; where not admitted, 108; 
must be recorded, 108. 

Poriitive evidence, definitit.n of, 224. 

Positive proof, definition of, 225. 

Possession of written instruments by the 
adverse party, 275. 

Postponement of trial, application for, 
87, 94. 

Presence of one witness not allowed 
during the examination of another, 301. 

President can commute or mitigate pun- 
ishment, 15:^, 154; can dismiss a com- 
missioned officer without trial, 1 61-165. 

President of a court-martini the senior 
member present, 25 ; duties of, 59. 

Presiding officer of a court-martial its 
only organ, 83. 

Presumptions of law, 282. 

Presumptive evidence, 226, 279-300. 

Presumptive proof, definition of, 225. 

Priest, a confession made to. not privi- 
leged, 246. 



Primary evidence, 268-274. 

Principal challenge, what are causes of, 
71. 

Prisoner charged with crimes, custody of, 
49, 50; court-martial cannot control 
the nature of his arrest, 62 ; should be 
furnished with a copy of the charges 
against him, 62 ; a list of witnesses for 
the prosecution usually given to, 63, 
65 , should have a detail of members 
of the court, 64; to have benefit of 
counsel, 65 ; challenges by, should be 
admitted when practicable, 69; form 
of arraignment of) 94 ; standing mute 
before a general court-martial, 94 ; pro- 
ceedings cease against when found to 
be insane, 95 ; mute by the visitation 
of God, 95 ; address of, in defence, 116; 
address of) may be reud by his counsel, 
116; allowed to speak last, 124; may 
be convicted of an ofience less than 
the one charged, but not of a greater, 
132, 133; recommeudation of, to mer- 
cy, 145 ; how far the judge advocate is 
counsel for, 195. 

Privileged communications, 244-248. 

Privilege of witness in refusing to an- 
swer, 310-314. 

Publication of proceedings of courts-mar- 
tial, how forbidden, 88. 

Punishment and offences, 37-45. 

Punishment, capital, how infilcted, 140; 
should be in presence of all the troops, 
166; by shooting, 166; by hanging, 
167. 

Punishment, corporeal, term how used, 
168. 

Punishment for various offences speci- 
fied in the articles of war, 38. 

Punishment, previous, a doubtful plea in 
bar of trial, 103. 

Punishment, votes to decide, 140 ; miti- 
gation of, 1 52. 

Punishments awarded by courts-martial, 
137. 

Punishments, how regulated in kind and 
degree, 42 ; when cruel and when un- 
usual, 43; for officers, 43; for non- 
commissioned officers and soldiers, 44 ; 
for offences not enumerated, 45 ; for 
mutiny and sedition, 205 ; for sending 
a challenge, 209 ; for embezzlement of 
money, 214 ; for being drunk on duty, 
217 ; for corresponding with the ene- 
my, 220. 

Proceedings of courts-martial, publica- 
tion of, how forbidden, 88 ; records of, 
202 ; mode of recording, 325-329. 

Procession, order of, at an execution, 166. 

Professional confidence must not be vio- 
kited, 244. 
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Proof of handwriting, 269-2 T 4 ; of neg- 
ative, when not necessary, 274; of 
acting in a public capaci^, 274; of 
writing being in possession of adverse 
party, 276; what circumstances will 
amount to, 281 of principal matter in 
issue is suflBcient, 294; of veracity of 
witnesses, 314; of contradictory state- 
ments of witnesses, 315. 

Proof positive and proof presumptive, 
225. 

Prosecution, when closed, precludes fur- 
ther evidence, 115; closing of, must 
be recorded, 115; must precede the de- 
fence, 115. 

Prosecutor, oflScial, the judge advocate, 
194. 

Protection to inferiors, 170. 

Provocation as an excuse from guilt, 152. 

Provost-marshal, duty of, at an execution, 
167. 

Pursers, not eligible as menlbers of courts- 
martial, 20. 

Questions to a witness, how to be put, 
112; when put by tlio court cannot be 
'objected to, 113; immaterial, may be 
expunged, 114. 

Questions which a prisoner may refuse 
to answer, 310-314. 

Rank of members of courts-martial, 25. 

Rank, suspension from, as a punishment 
of commissioned officers, 39. 

Ranks, non-commissioned officers can be 
reduced to the, for certain oftences, 40. 

Ramsay, Captain, opinion of the attorney- 
general on the case of, 157. 

Reading order convening a court-martial, 
89; charges and specifications, 89. 

Rebellion justifies suspension of the writ 
of habeas corpuSj 13, 14. 

Recall of witnesses 124. 

Recommendation of prisoner to mercy, 
145. 

Record of board for retiring disabled offi- 
cers, 191. 

Record of court of inquiry, 182. 

Record of the pi;oceodings of a court- 
martial, how kept, 66; must show that 
required oaths have been administered, 
92, 93 ; fair copy of, to be read over to 
the court at the finding, 125; how au- 
thenticated, 143 ; must be carefully pre- 
served, 161 ; must be kept by iho judge 
advocate, 198 ; in what manner to be 
kept, 199; mode of making, 325-329. 

Records of courts of justice are primary 
evidence, 268. 

Redressing wrongs, and appeals, 170- 
178. 



Re-examination of witnesses, 113; to 
what confined, 308. 

Revising to answer, privilege of witness 
in, 310-314. 

Regimental courts-martial, appointed by 
whom, 18; how constituted, 24; juris- 
diction of, 37 ; have power to investi- 
gate complaints of soldiers, 40; mem- 
bers of, how sworn, 93 ; must bo sum- 
moned on complaint of a soldier, '170, 
172, 174, 175 ; mode of proceeding in, 
for redress of wrongs, 176; appeal from 
decision of, 177; records of proceedings 
of, 202; form of order appointing, 324. 

Rejoinder, permitted to the defence, 123. 

Relevancy of evidence, '284. 

Remarks on articles of war, 205-223. 

Remission of sentence, is implied in an 
order to return to duty, 160, 168. 

Reply of judge advocate to defence of 
prisoner, 122, 200. 

Resignation of commissioned officers, ex- 
tract from act of Congress relating to, 
3G3. 

Responsibility of members of courts- 
martial, 59; of judge advocates, 60. 

Retainers to the camp subject to the ar- 
ticles of war, 29. 

Retiring officers, extracts from act of Con- 
gress relating to, 361-363. 

Revision of sentence, 146; proceedings 
in, 147 ; causes for, 147 ; mutilated court 
assembled for, 150. 

Rules and articles of war, when adopted 
by Congress, 8. 

Rules of procedure in military prosecu- 
tions, 197, 202. 

Sacramenium militarey clings indissolu- 
bly, 105. 

Scott, Greneral, remarks of, respecting 
martial law, 12. 

Search for documents must be made be- 
fore secondary evidence is admitted, 
278. 

Secondary evidence, 275-279; of the ex- 
clusion of, 266. 

Secrecy, members of a court-martial 
sworn to, 78; reasons for, in courts- 
martial, 79; respecting votes, 127. 

Secretary of war has power to convene 
general courts-martial, 18, 19. 

Sedition, 205; definition oC 206; what 
evidence may be received to establidi 
a charge of, 287. 

Sentence by court-martial, 137-145; must 
be in accordance with the finding, 139 ; 
wording of, should be dear, 140 ; mo- 
tives of the court may be alluded to in, 
141 ; of court-martial, modification of, 
133, 143-145 ; revision and confirma- 
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tion of, 146-165 ; remission of, implied 
in an order to return to duty, 160, 168 ; 
execution of, 166-169; form of, 330. 

Sentences and decisions thereon, cited in 
illustration, 141. 

Shooting, capital punishment by, 166. 

Sickness of a soldier when in confine- 
ment, 168. 

Siege, state of, in continental Europe, 1 0. 

Signature, opinions of skilled persons 
may be received as to tho genuineness 
of, 273. 

Slaves, incompetency of, as witnesses, 250 

Soldiers, punislmients for, 44; when 
placed in confinement, 49; wrongs of, 
how redress is to be sought for, 172. 

Special pleas in bar of trials 97. 

Special verdict, may be found by a court- 
martial, 129 ; cases in illustration of, 
129-132. 

Specification, definition of a, 52 ; want of, 
as a plea in bar of trial, 106, 107. 

Specifications to a charge, how to be made, 
54-58 ; must be certain as to the party 
accused and the party injured, 56 , to 
be read before the court, 89 ; effect of 
a prisoner pleading guilty to, 96; forms 
of, under different articles of war, 331- 
333. 

Spelling of names, correctness of, how 
far important, 296. 

Spies, to be tried by military courts, 30 ; 
extract from act of Congress relating 
to, 363. 

Standing mute before a general court- 
martial, 94. 

State of aie^ in continental Europe, 10. 

Statute of limitation, a valid plea in bar 
of trial, 104; not applicable to courts 
of inquiry, 1 83 ; not applicable to boards 
for retiring disabled officers, 190. 

Story, Justice, opinion of, as to the num- 
ber of members of a general court- 
martial, 24. 
Striking a superior officer, when the crime 

of mutiny. 207. 
Successor to an officer ordering a court- 
martial, powers of, 1 60. 
Summoning witnesses, provision respect- 
ing, 64 ; the duty of the judge-advo- 
cate, 198. 
Supernumeraries, when to be appointed on 
general courts-martial, 24; liable to 
be challenged, 76; must be present 
throughout the session, 85. 
Supreme Court, relation of, to courts-mar- 
tial, 60. 
Surgeons, not eligible as members of 
courts-martial, 1 9, 20 ; may remain in 
court during the examination of wit- 
nesses, 301. 



Sur-rejolnder, allowed to prosecution, 123. 
Suspension of pay and emolument of 

officers, as a punishment, 39. 
Sutlers, subject to the article of war, 29 ; 

extract from act of Congress relating 

to, 363. 
Sword, depriving an officer of, when in 

arrest, 47. 

Term of service, junsdiction of courts- 
martial afler expiration of, 32. 

Testimony conflicting, of witnesses, 319. 

Testimony given on a former trial, how 
to be received, 256. 

Threats, how far an excuse from g^ilt. 
121. 

Time, avennents as to, rule of proof fur, 

' 298. 

Time of an oflfenco must be specified in 
the charge, 57, 58. 

Time of assembling a court-martial, 83. 

Time of attendance of members of courts- 
martial, how certified, 202. 

Time of imprisonment, how calculated. 
169. 

Treason, what constitutes, 334. 

Trenor, Captain, charge and specificatiohs 
against, 58. 

Trial before court-martial, 59-67; apph- 
cation for delay or postponement of, 87- 
94; pleas in bar of, 96-108. special 
pleas in bar of) 97; invahd pleas in 
bar o^ 100 ; incidents of the, 88-124 ; 
how opened by the judge advocate. 
109; new, when granted, 148-150. 

Trial of officers, extracts from act of Con- 
gress relating to, 359. 

Trials, extract from a general order in re- 
lation to, 90. 

Trials, several, court to be swom at the 
commencement of each, 93. 

Tytler on the duties of a judge advocate, 
200. 

Understanding, defect of, renders a wit- 
ness incompetent, 227. 

Van Bokkehn, Captain, case of, 99. 

Veracity of witnesses, proof of, 314. 

Verbal declarations, how far admissible 
in evidence, 252. 

Verdict of a court-martial, 1 29 ; special, 
129; cases in illustration of, 129-132. 

Verdict, separate, one of several defend- 
ants may be rendered competent as a 
witness by, 237* case in illustration, 
on the authority of Lord Erskine, 237. 

Voir dire, examination of a witness upon 
the, when his competency is objected 
to, 303, 304. ■• 

Votes at the filiding, memorandum of, 
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must be destroyed, 12 1, majority of, 
determine acquittal or conviction, 128, 
137 . how submitted to the court, 136. 

Votes, question*- iu courts-martial decided 
by a majority of, 84 ; when equally di- 
vided acquit the prisoner, 129 ; to de- 
cide punishment, 140. 

Voting at the finding by a court-martial, 
126. 

Waving plea in bar of trial, by the ac- 
cused, 106. 

Walker, William, decision of the Supremo 
Court of Massachusetts in the case of, 
34 ; tried by court-martial after expi- 
ration of his term of service, 35. 

Want of specification a& a plea iu bar of 
trial, 106, 107. 

Warrant for assembling a court-martial 
by whom issued, 18. 

Wellington, Duke of, martial law defined 
by, 10; martial law as administered 
by, 11. 

Whistler, Major, opinion of the attorney- 
general on the case of, 153. 

Wife, testimony o^ for or against her hus- 
band, when not admitted, 239-241; 
when admitted, 241. 

Williamson, Peter, case of, 143. 

Will, vicious, necessary to constitute a 
crime, 117. 

Wirt, Attorney-General, opinion of, on the 
power of the secretary of war to con- 
vene general courts-martial, 19 ; opin- 
ion of, in relation to former arrest as 
a bar of trial, 100 ; opmion of, in rela- 
tion to prisoner's waiving his plea in 
bar of trial, 106 ; opinion of, in relation 
to the power of the President to grant 
a new trial, 149 ; opinion of, in rela- 
tion to the power of the President to 
mitigate punishment, 155. 

Witness, form of oath taken by, 80; sworn 
by the judge advocate, 80 ; liable to ar- 
rest on refusing to be sworn, 80 ; sworn 
but once, 81 ; delay of trial for absence 
of, 87 ; objection to competency of, 
when to be made, 109 ; must bo sworn 
by the judge advocate, 109; how ex- 
amined, 109; may refer to a memo- 
randum of facts, 110,309; illness of, 



110; deposition of may be taken when 
a civilian. 111; compulsory attendance 
of, 111; questions to, 112; question 
put to, by the court, 113; examination 
of, 113 ; may explain his evidence, 113 ; 
record of his evidence may be read to 
him before he leaves the court, 114; 
may be subjected to cross-exammation, 
114. 

Witnesses, list of, to be given to a pris- 
oner, 63, 65 ; provision as to summon- 
ing, 64; when called in, 108; recall 
of, 124; improper conduct oi, 134; 
courts of inquiry have power to sum- 
mon, 182; boards for retiring dis- 
abled officers may summon, 188; in- 
competency of, 226-235 ; incompetency 
of, from defect of religious principle, 
230 ; not Christians, may be admitted, 
231 ; negroes as, 248-251 ; slaves can- 
not be, 260 ; examination of, 300-306 : 
cross-examination of, 306-308 ; re- 
examination of, 308; privilege of, in re- 
fusing to answer, 310-314 ; credibility 
of, how impeached, 315; contradiction 
of, by party calling, 316, belief of. re- 
ceivable in evidence, 316 ; opinions of. 
317; conflicting testimony of, 319. 

Wording of a sentence should be clear, 
140. 

Written declarations, how far admissible 
in evidence, 252. 

Written evidence, 224. 

Written instruments, contents of, how 
proved, 268- not necessary to prove 
that a person acts in a public capacity, 
274; when in possession of the ad- 
verse party, 275. 

Writings, ancient, value of, in establish- 
ing identity of handwriting, 273. 

Writings, destroyed, secondary evidence 
admissible of, 278. 

Writings relating to a conspiracy, when 
admissible in evidence, 290. 

Wrongs, history of the article of war in 
relation to, 172; nature of, referred to 
in the 35th article of war, 173 ; redress 
for, how to be obtained, 174 

Wrongs of officers, redress for, 170; of 
non-conmiissioned officers and soldiers, 
redress for, 172. - 
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